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STATEMENT OF JURISDICTION
This court has jurisdiction pursuant to Utah Code Ann. §78A-4102(3)G) and the Order of the Utah Supreme Court, R. 241-243,
~

transferring this case to the Utah Court of Appeals under Utah Rule of
Appellate Procedure 42(a).

STATEMENT OF ISSUES PRESENTED
1.

Whether the trial court abused its discretion when it failed to

strike five jurors for cause, after those jurors responses showed
suggestions of bias.
a. Standard of Review: Abuse of Discretion. "We start with the
traditional and sound rule that a trial court's determination of whether
to excuse a prospective juror for cause should not be reversed absent an
abuse of discretion. State v. Wach 2001 UT 35.
b. Preservation: See R.761-767.
c. Standard for Preservation: "Parties need not use all of their
challenges on jurors who were previously challenged for cause in order
to preserve the issue of jury bias for appeal. Rather, as long as (a) all of
the party's peremptory challenges were used and (b) a juror who was
~

previously challenged for cause ends up being seated on the jury, the

1
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issue of jury bias has been preserved .... " Turner v. University of Utah
~

Hospitals and Clinics 2013 UT 52, 132, 310 P.3d 1212.

STATEMENT OF THE NATURE OF THE CASE
This personal injury action arose when the appellant suffered a

~

severed femoral artery on a thin metal cable installed and maintained
by defendant across the driveway to the parking lot of Ensign
Elementary School. The plantiff suffered this injury in the middle of the
night while exercising with a friend's pet dog.
The appellee contested liability, alleging the appellant was a
trespasser and thus owed no duty of care. The appellant advocated that
the plaintiff was not a trespasser, but had a limited privilege to enter
upon the defendant's property to chase, follow and collect the animal
from the property.
On the day of the trial only 26 prospective jurors appeared in
response to the summons. (Passim).

During

the

Jury

selection

~

process the plaintiff made 12 motions to strike prospective jurors for
cause. Five of those motions were denied. (Passim) Had those motions
been granted, the result would have been a mistrial due to inability to
seat a jury. (R. 763).

The matter was tried to a jury and the jury
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~

~

rendered a verdict finding both the Salt Lake City School District and
Mr. Gaston negligent. (R. 607). The jury allocated fault 55-45 in favor of
the school district. (R. 607-609). This verdict resulted in a no cause
~

judgment in favor of the school district. (R. 607-609). The plaintiff files
this appeal alleging that the trial court abused its discretion by failing

~

to strike those 5 jurors, two of which actually served on the jury. The
plaintiff seeks a new trial in light of claimed demonstrable jury bias.

STATEMENT OF FACTS
On August 24, 2012 between 11:30 PM and Midnight, the plaintiff
~

Andrew Gaston was running with a friend and his dog in the residential
area near Ensign Elementary School in the Avenues neighborhood of

VP

Salt Lake City, Utah. At that time, the dog deviated from the street
and ran into a parking lot towards a field adjacent to Ensign
Elementary School. The plaintiff sprinted through driveway after the
dog, but was caught and injured by a thin metal cable strung across the
driveway entrance to the parking lot. Due to the darkness of the night,
the plaintiff did not see the cable stretched in the air between the posts.
The plaintiff sought professional medical treatment the following
morning and underwent surgery to repair a severed artery near his
3
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gr01n.

On September 13, 2016, only 26 jurors responded and appeared

to the summons for jury service. (R. 772-773). Upon arrival the jurors

•

filled out a questionnaire stipulated to by the parties. (R. Vol 2) The
court questioned the venire regarding their general qualifications.

~

(R.642-646) The parties stipulated that the venire was generally
qualified. (R. 646). The court closed the courtroom and called back any
member of the venire requested by the parties. After each juror was
questioned to the respective parties and court's satisfaction the court
heard challenges for cause, if any. The parties mutually agreed to pass
10 prospective jurors for cause.
~

THE FIVE CONTESTED POTENTIAL JURORS
1. Kyle

During jury selection, Kyle testified that he was a newlywed in
the process of buying a house, while also going to school. (R.675) Based
on these concerns he was opposed to serving on the jury. (R.675). Kyle
testified that he was on a tight deadline because of his financial
situation. (R.675) Kyle testified that he would be worried about his
financial situation during the course of the trial and not being able to
timely respond to the demands of his loan processor. (R.675) Kyle

4
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testified that his father served as a claims representative for State
1$

Farm insurance for 25 years. (R.676). Kyle testified that he has
negative thoughts or feelings towards people who files a lawsuit.

~

(R.677).This belief was based on stories from his uncle who is a lawyer
who told him that there are cases that shouldn't be cases, and the
person is trying to sue just for-to get money out of a big company or
something and when I see stuff like that, I don't necessarily agree with
the case." (R.677)
The Court asked Kyle, "Kyle, I appreciate your circumstances.
We've all been young and in school and whatnot. There's a possibility
that I may listen to your plight and then decide I'm going to make you
stay and serve anyway. If I do that, will you be able to sit and focus and
pay attention and listen to this trial?" (R.677-678).
Kyle answered, "Yes." (R.678).
The plaintiff moved to strike Kyle for cause based on his likelihood
of being distracted by being preoccupied by his tending home purchase.

I.JD

(R. 681).

Mr. Lott, counsel for the school district replied, "My only

concern is we've got such a small group that if we bounce too many here
~

for cause, it may create a problem." (R.681).
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To which the Court responded, ''Yeah, I agree." (R.681).
The Court then elaborated, " You know I asked him flat out at the

Csv

end whether he could pay attention to the evidence. He said yes. You
know we all have little things like that going on, little hardships, but
this one doesn't seem to rise to the level of impeding his ability to sit
and listen to the evidence and give the trial his full attention, so I'm
going to deny the challenge for cause." (R. 681). Kyle was actually
seated on the jury. (R. 770).

2.John
John testified that, "I just think that there's a lot of situations out
there that people are sue happy and tend to think that people should be
a little more responsible." (R.678-679). John testified that he did not
know whether this belief would affect his view of the evidence
presented. (R.679).
John was explained the difference between the criminal and civil
standards of proof. (R. 679). John was asked whether in light of his
personal believes regarding lawsuits, whether he "would have a hard
time applying that lower burden of proof in this case?" (R.679). John
testified that there was a chance that he would have a hard time with
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~

\jp

that burden of proof, in light of his beliefs. (R.679-680).
John also testified that his wife was employed by Jordan School
District and that he himself was currently employed by Jordan School
~

District. Counsel for the plaintiff asked John, "So because of your
employment, your wife's former employment, would that cause you to
have any concerns about your ability to be fair and impartial when one
of the parties in this case is a school district? (R. 680). John replied, "I
doubt it." (R.680).
The plaintiff moved to strike John for cause, on the basis that
"... even though the law is preponderance of the evidence, he can't say
for certain that he would be able to apply that standard as instructed by
the Court." (R. 681).
Mr. Lott responded," I think that he didn't understand. I mean
the definition given may have adequately described it, but my

\JP

impression was he wasn't focusing strictly on what was being said. My
impression is he would follow the instructions. He said even though the
school district was sued he felt he could be fair ...... .I mean if the
preponderance of the evidence question is the issue, let's have him come

l2.1

back and have you read the instruction to him and have him answer

7
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that." (R. 682). The Court deferred ruling on the motion until John was
asked additional questions. (R. 682).
Upon second examination John testified after being read the
entire preponderance of the evidence jury instruction, whether he could

~

follow the instruction, he replied "I could." (R. 708).
Ms. Kuendig renewed her challenge, ''Your honor, I do still have
the challenge because of those really long pauses. It just makes me
wonder, you know, based on what he said earlier if he can really kind of
wrap his head around that, and especially against a school district. Ms.
Kuendig further objected on the grounds of John's beliefs and feelings
about being too many lawsuits, " ... he really seemed to say that he
couldn't or that he had concerns about whether or not he could. And so
his long pauses when we brought him back just kind of re-enforced that
concern that I have that he really could not follow it." (R. 708-709).
The Court queried, "So you're worried that his acknowledgment
that he will follow the law is sort of reluctant and begrudging and that
I'm sort of twisting his arm to get him to follow that standard?" (R.
709).
Ms. Kuendig replied, " No, I'm not saying twisting his arm by an

8
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\l1u.l

means your Honor. This is a bizarre environment for anybody that is
not in the legal system. It just is what it is ..... and so the pauses were
notable to me. (R. 710).
Mr. Lott when given the opportunity to respond," To me the
pauses reflect a thoughtful individual that was considering his answers.
I don't have the same concern." (R. 710).
The court ruled, " I don't think I can strike a juror for cause based
on pauses. He said he would follow the instruction. I read it to him in
its entirety. He didn't have any questions about it. You know I'm going
to deny the challenge for cause with Mr. Stover, John." (R. 710). John
was actually seated on the jury. (R. 770).

3. Katie
Katie testified that she was employed as an elementary school
teacher at Lone Peak Elementary in Sandy, Utah. (R. 693). Ms.
Kuendig asked Katie, "Because of your employment and, you know,
being so involved in the school system and school districts, would you
have any concerns about whether you could be fair and impartial when
one of the parties is Salt Lake School District? (R. 693).
Katie responded," Well, I was thinking about it and I know - I

9
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don't know. I guess maybe a little ......... I'm not sure. I mean because
me being a teacher, I wouldn't want to get sued for something I did in
the school. I don't know. So I was just .. " (R. 693).
To which Ms. Kuendig interjected, "But there's a question in your

®

mind. You're a little - kind of weighing it and a little uncomfortable?
(R. 693-694).

Katie responded, " Yeah, I mean ... "
To which the Court interjected," Katie, so this case doesn't
~

involve any individual member or employee of the school district being
sued. It's a suit against the school district generally claiming that
district itself was negligent in the way that it maintained the grounds
of the school. ... The defense in this case is that the plaintiff himself was
negligent in the way he conducted himself around the grounds of the
school. So knowing that, I mean, do you have - would you have any
trouble sitting fairly and deciding this case knowing that it's not a
teacher or employee, but rather just the school district as a whole that
is accused of being negligent?" (R. 694).

<ii

Katie responded, "I don't think so. I don't think I'd be biased." (R.
694).

!ii
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Upon further examination by Ms. Kuendig regarding Katie's
questionnaire response stating that there was a limit to the amount she
could award a plaintiff regardless of evidence. (R. 694)
Katie testified," Well, I think like how much money I guess it
depends on what happened. If, you know, it was a severe injury, I think
it would just be the cost of the medical expenses. I don't think that - I
don't know if it was an accident. I don't think you should be rewarded
for like loss of enjoyment of your life. Like you have an injury that have
to take care of, I don't think you should be paid to heal that injury." (R.
694-695).
Ms. Kuendig pressed further, " ... would you have a bias against
awarding money for loss of enjoyment of life?" (R. 696).
~

Katie said, ''Yeah." (R. 696).
Ms. Kuendig pressed further, " What about pain and suffering?
(R. 696).
Katie replied, "Yeah that's different." (R.696).
Ms. Kuendig asked about Katie's response regarding a limit to the
amount of money she would be willing to award a plaintiff against a
school district. (R. 696).
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In response to that question, Katie admitted to need eat crackers
because she was experiencing morning sickness. (R.696).
Ka tie then proceeded to say, "It's got to meet the - you can't just
say I think I deserve $2 million for that if it's not worth that, you know
what I mean? If the medical bills or the payment were 20,000 you
shouldn't be asking for a million dollars because you just want some

<iw

extra money. That's (inaudible) but." (R.696-697).
Ms. Kuendig further probed, " .. .I just want to focus on the part of
the question that says because it's a school district. Would the fact that
it's a school district, would your limits and the way you would view
what was fair be lower? (R. 697).
Katie responded," I just think of me as a teacher, like, I don't
want the school district to have to be paying out money to all these
different people where we have no money for the classroom. Like we
need so much more money as teacher to meet the needs of the kids. So I
feel like if the school district is having to pay all this money to other
things or n1ore than they need to be paying, then it's going to hurt the
kids .... Because, you know, you realize as a teacher your funding and
the money you get paid and you know to pay for the students is
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~

limited." (R. 697).
The plaintiff moved to strike Katie for cause because, "she's a
teacher. She said pretty unequivocally that she would have a hard time
~

awarding money against a school district because she'd be concerned
that it would affect the kids. And that was after she already said that
she would-unless it was an absolutely random accident she really
couldn't feel that she could award money for loss of enjoyment of life
which the law says if we prove false, the plaintiff is entitled to." (R.
698).
Mr. Lott replied, "I didn't hear her say that. What I heard her
say was depending on the circumstances she felt like she could award
damages. I think the mere fact she's teacher isn't grounds for
disqualification." (R. 698).
The Court ruled on the motion as follows, " My recollection is that
she did express some concern with large judgments, but it seemed to be
large judgments in the abstract. And when asked, she said really what
she think is they just need to be fair. And I heard her say she's
worried-she's only worried if the school district is paying out more

~

than they need to be paying. Based on those statements and the
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example she gave of her sister who had been injured and have never
been paid out, I think she can sit fairly and hear this case. I don't think

~

that she's got the kind of bias that request that we need to be able to
strike her so I'll deny the challenge for cause." (R. 698).
Katie was not ultimately seated on the jury as she was struck via
Plaintiffs third peremptory challenge. (R. 772).

4. Lyle
Lyle testified that he is employed as a custodian in the facilities
department for Draper City and feed processor for IFA. (R. 711). In
connection with his employment, Lyle is charged with putting up chains
to secure certain areas of the property. (R. 713). Lyle expressed that he
had already formed opinions regarding the need for chains to secure
property. (R. 713-714). In connection with his employment Lyle
receives safety meetings once a month. (R. 714).
The Court asked Lyle," Lyle, you may, if you're selected a juror in
this case, hear some evidence that the security measures that were used
by the school district 1nay in the opinion of some people have been
inappropriate or dangerous. Would you be able to put aside things that
you've heard at work, opinions you've heard from people at work and
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decide this case solely on the evidence that you hear in the courtroom
~

here today without regard to your experience in securing the areas that
you have at work?" (R. 715).
Lyle responded, " I think I could." (R. 715).
The Court further asked, " So if somebody in this courtroom comes
in and says something that disagrees with what you've heard from the
safety team at work, you can give that weight without letting what you
hear at work effect you?" (R. 715)
Lyle responded, ''Yes." (R. 715).
The plaintiff challenged, Lyle for cause, "Because of what he does
and the fact that he has prior experience with very similar chains or
cables, there is a significant concern that not only he will view the

l,.jj,

evidence in a prejudicial way, but that he will share it with the other
jurors in deliberations. So because of just the extreme similarity I
would move for cause. And I think it's sort of excacerbated by the fact
that he couldn't - he answered on the form that there were limits and
when pressed about it, he couldn't explain it, but he also couldn't
explain it away. You know he clearly answered yes, you know, his gut
~

reaction was yes. So I think with the combination of these two issues I
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would ask the court to strike him for cause." (R. 717).
Mr. Lott replied, "I don't feel there's a basis for cause. The fact
that he may have experience with a cable or a chain, I mean, if we use
that standard, anybody that drives a motor vehicle would be excluded
because they have experience with a motor vehicle. And you could
extend it to almost anything. I think the mere fact that he's used a
cable or a chain is not a disqualifying factor." (R. 717-718).
The Court ruled as follows, " I think his experience with the cable
and/or chain in his work is very different from the issue in this case.
His work is not a public place. It's not a public building. It's not a place
where people go recreationally or otherwise. It's private business and
it's a chain that separated off the road that secures what is actually a
dangerous area. He stated clearly that he could put all of that aside
and rely simply on what's given here in court. So based on that, I don't
think there's a danger here of him being unfair or bias and I'll deny the
challenge for cause." (R. 718).
Lyle was not seated on the jury, due to be being struck via
Plaintiffs fourth peremptory challenge. (R. 773).

5. Debbie
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~

Debbie described herself as the daughter of a World War II navy
veteran who expected and taught her to be tough. (R. 754). Debbie
discussed an experience where she cut herself severely while falling on
~

a fence and "just toughed it out." (R. 754).
When asked whether this upbringing would prevent her to award
a meritorious plaintiff for pain and suffering, "If the evidence according
to the law demonstrated that, I would be able to have an open mind, but
at almost 60 years old I'm a little set in my ways. And so I'm very
conservative and it's just how we were raised." (R. 755).
When asked about her questionnaire response indicating that
there would be a limit to the amount of money that she would be willing
to award regardless of the evidence, Debbie elaborated, "Well, one issue

~

is the pain and suffering. Like I said, this life has been filled with
wonderful things and it's been filled with very hard things and in those
hard things our families just toughed it out. So as far as pain and
suffering, we were just taught that when you were ill, you went into
your room and when you were finished, you came out. And so as far as
pain and suffering, yes, there would be a little bit of an influence for me
~

as far as finances go and as far as a cap on money. I would say yes I
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would - I have to be honest. I would be very conservative when it
comes to that." (R. 756).
The Court asked, "Debbie, if you're selected as a juror in this trial,
towards the end of the trial I'm going to instruct you that if the jury
finds fault in this case, that the law entitles the plaintiff to certain
kinds of damages including compensation for what we call pain and
suffering, general damages. Know that and that a person is entitled to
those damages under the law, if you were the plaintiff, would you want
yourself sitting on the jury?" (R. 756-757).
Debbie replied," If it's under the law, I would follow the law." (R.
4iv

757).
The plaintiff moved to strike Debbie for cause based on, "She just
kept going back over and over to the fact that her upbringing would
make it difficult for her to see why someone necessarily would be
entitled to damages for pain and suffering. I understand that she did
say she'd follow the law, but in her mind she said that there were limits
to, you know, if the law says someone is entitled to pain and suffering,
there would be a limit of what, you know, she could ever award for
something like that so I think that you know." (R. 758).
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The Court asked Ms. Kuendig, "Is it your argument that there are
not limits?" (R. 758).
She replied," No, but the question is arbitrary limit. So she
~

seemed to say that regardless of the evidence there would be a limit to
the amount she would ever feel comfortable awarding on something like
pain and suffering. And that is where the cause issue comes up." (R.
758-759).
Mr. Lott responded, "She did say she would be conservative, but
she said also that she would be fair and impartial and when the Court
asked her about following instructions, she said that she would. I think
we're entitled to have some conservative people on the jury pool." (R.
759).

~

The Court ruled, "She seems a little different situated than Juror
No. 36. Juror just waffled and waffled and waffled and sort of just kept
wafflingon the side of being unable to award somebody damages for
injury that was not caused by their fault. Ms. Christiansen, on the
other hand, I guess Juror No. 37, I don't have those same concerns. She
was very affirmative in the fact that she would follow the law. Yes, she
~

was raised in a way that kind of taught you to, you know, bite down on
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the stick and get through it, but that strikes me more as just sort of
being responsible for your actions. I think if she found the school
district had really been negligent, that she would hold them
accountable so I'm going to deny the challenge for cause with Juror No.
37. And I think, correct me if I am wrong, I think we've got 17 jurors."
(R. 759).
Debbie was ultimately seated as the designated alternate juror.
(R. 770).

PLAINTIFF'S RENEWED OBJECTION TO JURORS
After a five minute recess to consider and prepare preemptory
challenges, the plaintiff created an additional record and the following
exchange occurred.
"We want to address something for the record here. The
comments to Utah Rule of Civil Procedure 47 dealing with or I'm sorry
not the com1nents, but the advisory notes talk about the process of voir
dire and striking jurors for cause. And it says, 'In determining
challenges for cause the task of the judge is to find the proper balance.

It is not the judge's duty to seat a jury from a too small venire panel or
to seat a jury as quickly as possible. It is not the judge's duty to extract
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the quote 'right answer' from or to quote 'rehabilitate' a juror. The
judge should accept honest answers to understood questions and based
on that evidence make the sometimes difficult decision to seat only
~

those jurors the judge is convinced will act fairly and impartially.' So I
just wanted to renew for the record that we-some of our challenges for

~

cause in this matter your Honor.
For instance, No. 24, your Honor denied the motion for cause
because - and I don't want to put words in your mouth, but my
recollection was that you felt that the circumstances were this
gentleman works is much different despite the fact that we're dealing
with a very similar cable and set up. And you said that in his instance
it is actually a dangerous area. And so here it raises the concern that if
- where this gentle works is truly a dangerous area and it's deemed to
be a safe solution there, that his is coming into this case with
significant biases and experience that could render a prejudicial verdict
and possible taint the jury pool. In addition, he talked about - he is
another one that talked and said that there could be limits to what he
would award and so we believe that - well, I understand your Honor

<ui>

asked him question that rehabilitated hi1n, but jurors don't have the
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ability to self-authenticate. We don't just get to say yes we'd be fair and
impartial but yet answer other questions, you know, to the contrary and
so I would renew that motion for cause.
I would also renew No. 19 Katie Redd. She is a teacher. She
talked aboutin no unequivocal terms that there are amounts of money
that should not be awarded, that she was more comfortable with just
the costs of medical bills. She said that awards against a school
district, that that was a tough thing because there wasn't enough
money in the classrooms. And as teacher saying there's not enough
money in the classrooms, we believe that she expressed enough to cause
the Court concern as to her ability to be fair and impartial when the
defendant is a school district.
And then last but not least your Honor, Debbie Christiansen who
is No. 37, she made it very clear that she's 60 years old and has felt that
people should just tough it out like her daddy taught her her whole life.
And that's what her whole family does. And that even though she went,
again, self sort of authenticated and said I can be fair and impartial,
you know 60 years of upbringing, that's a pretty substantial bias. And
so we would ask that the Court consider, reconsider these motions to
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~

challenge these potential jurors for cause." (R. 761-763).
The Court responded, "You realize we're not having a trial today if
I grant those or you waive your eight panel jury or you waive your
peremptories?" (R. 763).
Ms. Kuendig replied," Yes, your honor. I'm aware. I am aware
unfortunately, but I also have to be cautious of the fact that my client
deserves a fair trial." (R. 763)
Mr. Lott responded," It's not my impression that the Court has
attempted to rehabilitate any of the potential jurors. Rather it has
appeared tome that the Court has clarified some issues including
definitions of preponderance of the evidence, et cetera. I think the
questions, in fact, that plaintiffs counsel has been asking about no
limits to damages is in itself a little bit misleading. The issue is
arbitrary limits. And I think from the questioning that's been done and
the follow-ups have taken place, there's been an attempt to make that
clear.
Potential Juror No. 24, the fact that he works or they use a chain,
I don't think that alone is sufficient to disqualify a potential juror. No.
~

19 the fact that Miss Redd is a teacher, again, I don't think is the basis
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for disqualification for cause. And potential juror No. 37, the fact that
she has expressed her views, her own self analysis in view of being

~

conservative is not grounds for dismissal of a potential juror for cause
particularly where she said that she would be fair and impartial."
(R. 763-764).
The Court ruled, "I have had to do a little bit of rehabilitation of
this jury. Part of it is because a couple of the questions that were
answered were not worded terribly great. Most of the jurors have had
substantial questions to what the joy of life, the depriving somebody of
the loss of enjoyment of life. That was not a very specific question. And
almost every juror that that question has been put to has had a
question about it and has not understood exactly what it meant. So I've
had to rehabilitate them a little bit just to help them understand
exactly what the question is getting at.
Similarly with the questions about damages which has come up
constantly, I've had to take some time to explain to them what it means
to follow the law and what the law provides with respect to damages.
The plaintiff and defendant are both certainly entitled to a fair jury. I
think I have - we have adequately balanced that here. Everyone brings
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•

to the table some bias, some prejudice, and the reason the three jurors
that you've challenged, once again, the reason I've kept them on is
because all of them in observing their demeanor and observing the way
~

they answered the questions, I have felt that they were being honest
and accurate in their statements that they would follow the law. And I
believe that they will be able to put aside those biases they bring to the
table. There are jurors I have stricken. For example, one of them was
Mr. Colby or Juror No. 32 where it was very clear to me that he was not
going to be able to put those aside. Juror 36 additionally, I didn't feel
like she could put those aside. We've struck a balance here and I think

vi

we've struck the correct balance under Rule 4 7 so the challenges and
the denials to those challenges will stand as they are." (R. 764-765).
The parties took turns in exercising their respective peremptory
challenges. (R. 772-773).
The defendant passed the jury for cause. The plaintiff passed the
jury for cause subject to the obvious challenges already made. (R. 769770).

SUMMARY OF THE ARGUMENT
The plaintiff seeks a new trial based on the trial court's failure to
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seat an impartial jury. The Court abused its limited discretion by
refusing the plaintiffs challenges for cause, due to the lack of a

Ctw

meritorious substantive rebuttal in light of prospective jurors
statements indicative of bias, exclusive reliance on a prohibited selfqualifying answers, and the clearly acknowledged, but improper
purpose of avoiding a mistrial.

ARGUMENT

I. A TRIAL COURT MUST REMOVE A CHALLENGED JUROR
UNLESS IT IS CONVINCED THAT THE CHALLENGED JUROR
WILL ACT WITH ENTIRE IMPARITIALITY
Every civil litigant has a constitutional right to fair trial from an
impartial fact finder as a matter of procedural and substantive due
process. The main point of voir dire is to allow the court and the
respective litigants to probe the venire for potential or actual bias.
The Utah Rules of Civil Procedure do not ask whether the juror
will follow the law notwithstanding a bias. Rather, "A challenge for
cause may be taken on one or more of the following grounds. On its own
motion the court may remove a juror upon the same grounds ... (£)(6)
Conduct, responses, state of mind or other circumstances that
reasonably lead the court to conclude the juror is not likely to act
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(i)

impartially. No person may serve as a juror, if challenged, unless the
judge is convinced the juror can and will act impartially and fairly."
Utah R. Civ. P. 47(£)(6).
The word "convinced" within its ordinary meaning is something
much more than more than the last statement made by the prospective
v1

juror is a claim that the juror can and will act impartially and fairly.
"Convinced" implies a high standard for judicial decision-making.

vlJ

Bias is not only party driven, but also issue driven. "To be clear,
the bias of which we speak is not necessarily a bias in favor of or
against the prosecution, or in favor of or against the defendant, but a
bias that would interfere in any manner with a juror's deciding
evidentiary issues fairly and objectively and applying objectively the

~

rules of law given to the jury by the trial judge. State v. Saunders, 1999
UT 59, ,I44, 992 P.2d 951.
The standard for retaining jurors is "entire impartiality." State v.

Brooks 631 P.2d 878, 884 (Utah 1981). "Rather than determining that
Vi

the juror is 'prevented' from acting impartially, the court should
determine whether the juror 'is not likely to act impartially.' These

VJ

amendments conform to the directive of the Supreme Court: If there is a
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legitimate question about the ability of a person to act impartially, the
court should remove that person from the panel." Utah R. Civ. P. 4 7,

Gw

Advisory Committee Comments.
"In assessing this [potential juror's] response, the statutory test is
whether the expressed state of mind of the juror leads to a just
inference in reference to the cause or parties that he will not act with
entire impartiality. West v. Holley 2004 UT 97, ,I16,103 P.3d 708
(quoting State v. Brooks 631 P.2d 878, 884 (Utah 1981).
If there is evidence of bias found, the presumption is that juror
must be struck for cause; the burden is on the non-moving party to
rebut. "This Court has also held that jurors who reveal facts which
show a 'tendency for prejudice; or 'suggest a bias' should be stricken for
cause." Jenkins v. Parrish 676 P.2d 533, 536 (Utah 1981).
Dismissal for cause is mandatory. "Vair dire responses revealing
evidence of bias, or partiality give rise to a presumption that a potential
juror is biased, and the juror must be dismissed unless that
presumption is rebutted. 'Once statements are made during voir dire
that "facially raise of question of partiality or prejudice, an abuse of
discretion occurs unless the challenged juror is removed by the court or

28
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

~

~

unless the court or counsel investigates further and finds the inference
rebutted. State v. Wach 2001 UT 35, if 27, 24 P.3d 948 (quoting State v.

Bishop 753 P.2d 439, 451 (Utah 1988) See also State v. Calliham 2002
@

UT 86, if 49, 55 P.3d 573 ('When a potential juror makes statements that
raise a question about her ability to be impartial, the trial court must

vii

either excuse her or further question her about these relationships and
determine whether she could act impartially.' (internal quotations
omitted))." West v. Holley 2004 UT 87, if 14, 103 P.3d 708.
"Rebutting a presumption of bias or partiality may be
accomplished if the challenged juror, upon further questioning, provides
reason to believe that her previous statements showing evidence of bias
where merely the product of a 'light impression' and not one that would
'close the mind against the testimony that may be offered in opposition."

State v. Bishop 753 P.2d 439, 451 (Utah 1988) (quoting State v. Bailey
605 P.2d 765, 768 (Utah 1980).
When the specter of biased is raised during voir dire, many trial
court judges instead of evaluating whether the previous statements
were merely the product of a light impression, instead judges resort to
~

an improper attempt at "rehabilitation." Once a stated suggestion of
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bias exists jurors cannot self-qualify as a matter of law.
"It is unrealistic to expect that any but the most sensitive and

~

thoughtful of jurors will have the personal insight, candor and openness
to raise their hand in court and declare themselves biased. Ruling that
a prospective juror is qualified to sit simply because he says he will be
fair ignores common-sense psychological and legal reality of the

~

situation. It is not uncommon for people to believe that their 'biases'
are in fact nonbiased objective judgment that are true and correct ... We
~

now make emphatically clear that a juror's statement alone that he or
she can decide a case fairly pursuant to the law given by the trial court
is not a sufficient basis for qualifying a juror to sit when the prospective
juror's answer provide evidence of bias and the trial court does not
allow further questions designed to probe the extent and the depth of
the bias. Preventing such further inquiry and concluding the issue by
taking a juror's conclusory statement that he or she will not be affected
by a particular attitude is not sufficient. State v. Saunders 1999 UT 59,
~~34-36, 992 P.2d 951(quoting State v. Ball, 685 P.2d 1055, 1058 (Utah
1984)). "Under our case law, a presumption of bias cannot be rebutted
solely by a juror's bare assurance of her own impartiality because a
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Gt;

challenged juror cannot be reasonable expected to judge her own fitness
to serve. The trial court must focus on the juror's expressions of
attitudes, opinions, and feelings about subjects related to the case,
\@

rather than on the juror's assessment of her own objectivity. 'A
statement made by a juror that she intends to be fair and impartial

(@

loses much of its meaning in light of other testimony and facts which
suggest a bias.' Jenkins v. Parrish, 627 P.2d 533, 536 (Utah 1981) ... "

~

West v. Holley, 2004 UT 97, if 15, 103 P.3d 708.
II. A TRIAL COURT'S DISCRETION REGARDING A MOTION
TO STRIKE FOR CAUSE IS EXTREMELY LIMITED
"We start with the traditional and sound rule that a trial court's
determination of whether to excuse a prospective juror for cause should

~

not be reversed absent an abuse of discretion ..... We view the trial
court's exercise of discretion, however, 'in light of the fact that it is a
simple matter to obviate any problem of bias simply by excusing the
prospective juror and selecting another." State u. Wach, 2001 UT 35,

if 25, 24 P.3d 948 (quoting Jenkins, 627 P.2d at 536).
The Supreme Court has held trial courts should "err on the side of
caution in ruling on for-cause challenges and that the scope of judicial
discretion accorded a trial judge must be evaluated in light of the ease
31
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

with which all issues of bias can be dispensed by the simple expedient of
replacing a questionable juror with another whose neutrality is not
open to question." State v. Saunders, 1999 UT 59, if 51, 992 P.2d 951.
"These amendments encourage judges to exercise greater care in
evaluating challenges for cause and to resolve legitimate doubts in favor
of removal. This may mean some jurors now removed by peremptory
challenged will be removed instead for cause. It may also mean the
court will have to summon more prospective jurors for voir dire."
Advisory Committee Note to Utah R. Civ. P. 47.
The same Advisory Committee balanced with prospective
~

increased cost with the following, "The Utah Supreme Court has noted
a tendency of trial court judges to rule against a challenge for cause in
the face of legitimate questions about a juror's biases. The Supreme
Court limited the following admonition to capital cases, but it is a sound
philosophy even in trials of lesser consequence. "We take this
opportunity to address an issue of growing concern to this court. We
are perplexed by the trial courts' frequent insistence on passing jurors
for cause in death penalty cases when legitimate concerns about their
suitability have been raised during voir dire. While the abuse-of-
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~

~

discretion standard of review affords trial courts wide latitude in
making their for-cause determinations, we are troubled by their
tendency to 'push the edge of the envelope," especially when capital voir
~

dire panels are so large and the death penalty is at issue. Moreover,
capital cases are extremely costly, in terms of both time and money.
Passing questionable jurors increases the drain on the state's resources
and jeopardizes an otherwise valid conviction and/or sentence .... If
party raises legitimate questions as to a potential juror's beliefs, biases,
or physical ability to serve, the potential juror should be struck for
cause, even where it would not be legally erroneous to refuse." State v.

Carter 888 P.2d 629 (Utah 1995).
Trials are expensive, even for civil litigants. It is judicially more
economical and efficient to try a case with an uncontroversial jury than
risk the time and resources of both parties in two trials and full
appellate review.
The best empirical example of appropriate and inappropriate
judicial approaches to challenges for cause is contained in the
comparison between Juror No. 3 and No. 21 in State v. Wach 2001 UT
v:>

35.

33
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Juror No.3 admitted to being the victim of a similar crime. Id at
,130 The court properly asked follow up questions regarding whether

Gw

that prior experience would affect her ability to be fair and impartial.
The trial court and the reviewing court determined, " In light of the
above, none of prospective juror No. 3's responses to the trial court's
rehabilitative inquiry indicated any bias as a result of having been the
victim of a similar crime."

The reviewing court determined that the

trial court did not abuse its discretion in refusing to remove prospective
juror No. 3 for cause. Id at ,131.
On the other hand, juror No. 21, "indicated during voir dire that
as a result of her employment at a hospital, she had "strong feelings"
about criminal behavior and was therefore "biased." Id at ,132. The
trial court asked juror No. 21 if she could" set [her bias] aside," to
which inquiry juror No. 21 gave no response. The trial court then
explained that criminal defendants have a 'presumption of innocence
until proved guilty beyond a reasonable doubt' and asked juror No. 21 a
second time if she could set aside her bias and return an impartial
verdict. Juror No. 21 responded, 'I believe I could." Id at ,132.
The reviewing court determined, " The trial court's one question,
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~

although asked twice, was not sufficient to rebut this inference of bias."

Id.

(@

III. THE TRIAL COURT RELIED ALMOST EXCLUSIVELY
UPON PROHIBITED SELF-QUALIFYING ANSWERS TO REBUT
BIAS RAISED BY THE PLAINTIFF WITH REGARD TO
PARTICULAR JURORS
Kyle
During voir dire, Kyle expressed the belief that those who bring
lawsuits are simple people who are trying to essentially soak the deep
pocket. Based on this belief, the plaintiff challenged Kyle for cause,
based on the juror's statements suggesting a bias against plaintiffs

~

generally. The legal presumption under such circumstances is to strike
for cause. In this circumstance the burden is on the non-moving party

(;p

to rebut. The only rebuttal provided by the defendant was, ""My only
concern is we've got such a small group that if we bounce too many here
for cause, it may create a problem."
To which the Court responded, "Yeah, I agree."
That "rebuttal" it no rebuttal at all, but rather a recognition that
the venire was small, and an invitation for court to bend the law to
make a jury at any cost, rather than only seat jurors likely to act with
entire impartiality. The "rebuttal" did not even to attempt to convince
35
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the court that Kyle would be entirely impartial.
"Under our case law, a presumption of bias cannot be rebutted
solely by a juror's bare assurance of her own impartiality because a
challenged juror cannot be reasonable expected to judge her own fitness
to serve. The trial court must focus on the juror's expressions of
attitudes, opinions, and feelings about subjects related to the case,
rather than on the juror's assessment of her own objectivity. 'A
statement made by a juror that she intends to be fair and impartial
loses much of its meaning in light of other testimony and facts which
suggest a bias.' Jenkins v. Parrish, 627 P.2d 533, 536 (Utah 1981) ... "
West v. Holley, 2004 UT 97,

if 15, 103 P.3d 708.

The Utah Rules of Civil Procedure do not permit trial court judge
discretion to seat biased jurors on a jury in order to avoid a "problem."
The "problem" referred to is obvious by the context. The court was
apparently concerned about the possibility of mistrial, but not being
able to seat a jury based on the small 26 member venire. From the very
first motion to strike for ca use the court set aside the ordinary and
applicable standard for striking jurors and instead solicited selfqualifying answers in order to "rehabilitate" jurors who previously had
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~

provided honest answers suggesting a bias and partiality.
lui>

The court denied the plaintiffs challenge for cause with regard to
Kyle and he was actually seated on the jury. The court's rationale for

~

refuse to strike Kyle for cause was the recognition of a small venire, and
Kyle's agreement to follow the court's order to stay and pay attention,
notwithstanding, Kyle's clearly understandable preoccupation with a
pending home sale.
The question posed by the Court to Kyle was, "Kyle, I appreciate
your circumstances. We've all been young and in school and whatnot.
There's a possibility that I may listen to your plight and then decide I'm
going to make you stay and serve anyway. If I do that, will you be able
to sit and focus and pay attention and listen to this trial?" (R.677-678).

~

This question elicits little more than a general tendency to be law
abiding, rather than a full and honest repudiation of prior testimony.
Furthermore, this sort of question is borderline coercive, based on the
facts and circumstances. Those circumstances being, the prospective
juror finds himself in a courtroom, in front of a judge, wearing a robe,
with a bailiff present, under oath, with little knowledge that
\@

disobedience or even disagreement with judicial authority, which
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carries at least a perceived risk of punishment for contempt.
The Court abused its discretion by refusing the plaintiffs

~

challenge for cause, due to the lack of substantive rebuttal, reliance on
a self-qualifying answer, and the improper purpose of avoiding a
"problem."

John
During questioning, John expressed opinions indicative of bias
against plaintiffs generally, indicating he believed people were
generally "sue happy." He also expressed that based on those antiplaintiff view, that he would have difficulty requiring a plaintiff to
prove a higher standard than required by law. John also testified that
he was employed by a school district and that his wife at a point in time
was employed by a school district. Even after been explained the
preponderance of the evidence standard on two separate occasions, John
struggled and undisputedly paused when asked if he could really only
require the plaintiff prove his case by a preponderance of the evidence.
In response to these statements indicative of bias, Mr. Lott did not

~

ask any follow up questions at all, despite carrying the burden to
demonstrate impartiality. John never testified or otherwise indicated
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lj

that his views regarding tort plaintiffs were merely, "light impressions."
vi

The only factual basis to denying the plaintiffs motion to strike, was
again based exclusively upon John's own self-qualifying answer, directly

~

solicited by the court.
The Court abused its discretion by refusing the plaintiffs
challenge for cause, due to the lack of substantive rebuttal, reliance on
a self-qualifying answer, and the improper purpose of avoiding a

~

"problem."

Katie
During questioning, Katie exhibited evidence of bias. This
evidence of bias was her testimony that she was a school teacher; that
she would be reluctant to award a plaintiff for damages beyond medical
expenses; unless the accident was totally random, she could not and
would not award non-economic damages for loss of enjoyment of life;
and that she was concerned that a verdict against the school district
could and would negatively affect funding for the classroom.
Mr. Lott's did not ask Katie any questions at all. Mr. Lott's sole
rebuttal was, " I didn't hear her say that. What I heard her say was
<.iu

depending on the circumstances she felt like she could award damages.

39
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

(i;J

I think the mere fact she's a teacher isn't grounds for disqualification."
(R. 698).

The Court's basis for denying the challenge for cause as to Katie,
was, " My recollection is that she did express some concern with large
judgments, but it seemed to be large judgments in the abstract. And
when asked, she said really what she thinks is they just need to be fair.
And I heard her say she's worried-she's only worried if the school
district is paying out more than they need to be paying. Based on those
Gv

statements and the example she gave of her sister who had been injured
and had never been paid out, I think she can sit fairly and hear this
case. I don't think that she's got the kind of bias that requires that we
need to be able to strike her so I'll deny the challenge for cause."
(R.698).

The Courts with regard to Katie, is the most egregious abuse of
discretion in this case. The Court recognized that Katie demonstrated
evidence of bias. The defendant failed to engage with the grounds for
cause raised by the plaintiff. The Court recognized Katie as a biased
juror, but concluded," I don't think that she's got the kind of bias that
requires that we need to be able to strike her ... "
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The standard for prospective jurors is "entire impartiality." Bias
is bias. There are no clearly defined judicial standards that delineate
categorically or by degrees between benign bias and malignant bias. All
~

bias is the enemy of impartiality.
Even if there was such a thing has benign bias, the bias exhibited
by Katie goes to an arbitrary limit or presumptions in favor of the
school district and to the plaintiffs direct prejudice. The evidenced
bias as to material issues to be decided cannot be considered anything
but malignant. Katie, very clearly as a teacher and as a person
concerned about the financial condition of school districts, she very
clearly had a "dog in the fight."

Lyle
During questioning Lyle made statements indicative of bias when
he testified that he believed chains, " keep people from danger and keep
~

the company from being in trouble. If safety measures aren't put up in
place, there can be some serious problems with things going on.
Lyle also indicated an evidence of bias regarding his statement,"
there's a limit to the amount of money that you would be willing to

\@

award a plaintiff in a civil case regardless of what the evidence was."
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(R. 716).
Mr. Lott did not ask any questions. (R. 716).
The plaintiff moved to strike Lyle for cause on both grounds.
The Court ruled, " I think his experience with the cable and/or chain in
his work is very different from the issue in this case. His work is not a
public place. It's not a public building. It's not a place where people go
recreationally or otherwise. It's private business and it's a chain that
separated off the road that secures what is actually a dangerous area.
He stated clearly that he could put all of that aside and reply simply on
what's given here in court. So based on that, I don't think there's a
danger here of him being unfair or bias and I'll deny the challenge for
cause." (R. 718).
~

The court casually disregarded Lyle's testimony that he was
employed by Draper City in addition to working for IFA. (R. 711).
Before hearing any evidence in the present case, Lyle testified that he
already formed an opinion regarding the use of chains to secure
property and to keep trespassers off of property. Not striking Lyle for
cause, prejudiced the plaintiff as there is no meaningful way for the
plaintiff to fully ascertain the actual contents of the training received,
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in order to evaluate its teaching, or being meaningfully prepared to
rebut training Lyle already received. Lyle was not a blank slate, and he
was just as likely to refer to and share prior training with other jurors
~

than to decide the case based solely on the evidence presented.
Lyle also indicated he believed there was a preconceived limit to
damages regardless of the evidence. Lyle did not explain his view, nor
did he explain it away.
The Court's distinguishing Lyle's conduct and job, from the
defendant's conduct and job was not truly supported by the record, as
Lyle did not truly distinguish between his custodial duties at Draper
City, and his duties at IFA. Futhermore as will be addressed in greater
detail below, there are apparent additional motivations for the court to
deny this motion to strike for cause, which were likewise improper.

Debbie
Through her testimony during voir dire, Debbie expressed
opinions indicative of actual bias. Those statements included the
admission that " there would be a limit to the amount of money that you
would be willing to award regardless of the evidence?" (R. 755). Debbie
~

further elaborated, "And so as far as pain and suffering, yes, there
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would be a little bit of influence for me as far as finances go and as far
as a cap on money. I would say yes I would -- I have to be honest. I
would be very conservative when it comes to that."
Mr. Lott did not ask Debbie any questions. (R.756).
As with the other challenged jurors, the court asked Debbie to
self-qualify her disclosed bias. (R. 757).
The plaintiff challenged Debbie for cause. Mr. Lott rebutted, "She
did say she would be conservative, but she said also that she would be
fair and impartial and when the Court asked her about following
instructions, she said that she would. I think we're entitled to have
some conservative people on the jury pool." (R. 759).
The Court ruled, " She was very affirmative in the fact that she
would follow the law. Yes, she was raised in a way that kind of taught
you to, you know, bite down on the stick and get through it, but that
strikes me more as just sort of being responsible for your actions. I
think if she found the school district had really been negligent, that she
would hold them accountable so I'm going to deny the challenge for
cause with Juror No. 37." (R. 759).
The court's ruling exclusively relies upon self-qualification.
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<iii

Furthermore, the court's ruling actually highlights the problem. If a
person is injured due to the negligence of another, that person may
recover. Holding the plaintiff to prove, "real negligence" as mere
@

ordinary negligence is an erroneous legal standard, and highlight the
danger of Debbie to act partially in rendering a verdict.

<a

The Court's Ruling as to All Challenges for Cause
The Court ruled, "Everyone brings to the table some bias, some

(;;6

prejudice, and the reason the three jurors that you've challenged, once
again, the reason I've kept them on is because all of the in observing
their demeanor and observing the way they answered the questions, I
have felt that they were being honest and accurate in their statements
that they would follow the law. And I believe that they will be able to
put aside the biases they bring to the table." (R. 765).
Counsel has not been able to find any legal support for the notion
that a court may properly seat a juror known to be biased or partial to
either a party or with regard to issues to be decided. While courts are
entitled and given some deference to their in-court findings and
observations, the finding of accuracy and honesty cuts both ways. Such

~

a finding of necessity indicates that the same prospective jurors were

45
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

likewise accurate and honest when they each disclosed facts indicative
of strong feelings favoring one side over another, or with regard to a

~

particular material issue. If therefore belies reason and human nature
to believe that jurors instantly abandoned semblance of bias or
partiality simply because the court asked them to merely, "put it aside."
There is no legal support to the notion that a juror can meaningfully put

~

aside disclosed actual biases. A court may explore whether a proposed
juror is biased or not.
In this case the record clearly reflects the court's real reason for
denying the plaintiffs motions to strike for cause. The court wanted the
GirJ

trial to proceed as scheduled regardless of whether the jury was
impartial or not. A more impartial jury was to be favored, but not at
the expense of bumping the trial date. This appears very clearly in the
record, once at the beginning of voir dire and once at the end.
With regard to the very first challenge for cause, Mr. Lott
expressed, "My only concern is we've got such a small group that if we
bounce too many here for cause, it may create a problem." (R. 681). To
which the court responded, "Yeah, I agree." (R. 681). A fair inference
from this exchange is that as opposed to properly evaluating and
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applying controlling authority with regard to the striking of
suggestively biased jurors the trial court relaxed that standard, out of
concerns arising from the small venire, thus arbitrarily and capriciously
(i0

raising the standard to strike a juror for cause.
Alternatively it could likewise be inferred, that the trial court,
seeing that the ability to start the trial was in jeopardy, started placing
his proverbial thumb on the scales of justice, in favor of the defendant,

lj

in much the same manner that a stereotypical unscrupulous butcher
would place his thumbs on the scale in order to increase his profit
margin on the sale of meat.
When the court was again pressed with regard to its rulings
regarding jurors with stated evidences of bias, the court replied, "You
realize we're not having a trial today if I grant those or you waive your
eight panel jury or you waive your peremptories." (R. 763). The Court
later admitted, " I have had to do a little bit of rehabilitation of this
jury." (R. 764).
Sound judicial practice involves applying fixed legal principles to
variable facts. In this case, the court varied the legal principles for

~

selecting jurors in order to seat less than flexible, biased jurors on the
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panel, in light of the perceived and actually small venire of 26 potential
Jurors.
This criticism of the trial court is not to suggest that the court
itself was itself initially partial to one side or the other. The trial court

iJ

was partial to having a trial as scheduled, rather than declaring a
mistrial due to an insufficient number of impartial jurorsand resetting
the case with a larger or more complete venire. Consideration of the
public's time and the costs associated with trying cases in the state
court system is a valid and worthy concern. It is proper and prudent for
a trial court judge to weigh those considerations when engaging in
judicial decision-making. However, being economical with time and
costs, while valid concerns, do not and cannot trump, the superior, core,
indispensable virtues of justice, fairness and impartiality.
Unfortunately in this case, the trial court placed time and cost at
a premium at the direct expense of fairness and impartiality.

IV. THE TRIAL COURT'S FAILURES TO REMOVE THE
CHALLENGED JURORS CONSTITUTES REVERSIBLE ERROR.
"Parties need not use all of their challenges on jurors who were
previously challenged for cause in order to preserve the issue of jury
bias for appeal. Rather, as long as (a) all of the party's peremptory

48
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

~

challenges were used and (b) a juror who was previously challenged for
cause ends up being seated on the jury, the issue of jury bias has been
preserved .... " Turner v. University of Utah Hospitals and Clinics 2013
~

UT 52, if 32, 310 P.3d 1212.
The Utah Supreme Court fashioned this rule based on pure policy

~

concerns. Id. "We conclude that this rule strikes the right balance
between the competing interests mentioned above. On the one hand, it

(tjj

requires that the parties utilize all available peremptory challenges
before the issue of jury bias can be raised on appeal, thereby
encouraging them to use their challenges in order to achieve the goal of
a fair trial. But as opposed to the cure-or-waive rule, it does not require
the parties to use those challenges in a particular way, thus leaving the
door open to their tactical use." Id. "... parties need not use all of their
challenges on jurors who were previously challenged for cause in order
to preserve the issue of jury bias for appeal." Id
In this case, 3 of the 5 contested challenges were seated on the
jury. 2 of them actually deliberated the case. The other two were
removed via peremptory challenge. With regard to each of the adverse
rulings, the plaintiff suffered prejudice, although not to the same degree

49
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

with regard to each juror. Obviously, a juror actually seated on the jury
is 1nore prejudicial than being forced to use a peremptory challenge to
remove a juror who should have been removed for cause in the first
place. In this case, the plaintiff suffered both forms of prejudice and is
therefore entitled to the ·relief sought.

CONCLUSION

~

This court should reverse the district court's judgment in favor of
the appellee and remand the case back to the trial court for a new trial.
DATED this 13 th day of June, 2017

Respectfully submitted,
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P R O C E E D I N G S

1
2

3

THE COURT:

Do we have any witnesses for whom English

is their second language?

4

MR. MIFFLIN:

5

MR. LOTT:

6

THE COURT:

8

MR. LOTT:

Okay.
I think Spanish may have been his

childhood language, but he speaks English fine.

10

THE COURT:

11

MR. LOTT:

12

We have school custodian Alfredo Guilla

and he speaks English fine.

7

9

They might.

on the case.

Okay.
Francisco Esparza is before my involvement

I assume he speaks fine too.

13

THE COURT:

14

MR. LOTT:

15

THE COURT:

Okay.
We do not need an interpreter.
Okay.

Are we on the record?

Okay.

Let

16

me call this case real quick.

This is Case No. 130907575,

17

Andrew Gaston versus the Salt Lake City School District.

18

have Mr. Lott and Mr. Flynn here for the school district and

19

Mr. Mifflin and Ms. Kuendig here for Andrew Gaston.

20

assume that you are Mr. Gaston.

21

MR. GASTON:

Yes,

22

THE COURT:

Okay.

We

And I

sir.
Welcome.

Okay.

The reason I ask,

23

I'm just wondering,

sometimes if we have a witness who is of

24

ethnicity from outside the United States or for whom English is

25

not his first language, there's a voir dire question I ask
COURT CERTIFIED DOCUMENT
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1

about whether any of the jurors might be biased or prejudiced

2

by this.

3

Do I need to ask that question do you think?

4

MR. LOTT:

5

that may
THE COURT:

6

7

We do have a couple of Hispanic witnesses

Okay.

Do you know were they born outside

of the United States?

8

MR. LOTT:

9

THE COURT:

10

ask it in this case.

11

question I had.

12

a questionnaire.

13

about whether they know -- I wasn't -- since they already got a

14

lot of the questions on here,

15

normal questions about, you know, have you ever served as a

16

juror and things like that, but I typically ask a question as

17

to whether or not any of the jurors know any of the other

18

jurors.

19

I don't.
Okay.

Just to be on the safe side I'll

So with respect to jury voir dire, one

This is the first time I've done a trial using
Typically I'll ask a question to the jurors

I'm going to skip some of the

It might be helpful for them to know each other's

20

names before we do that.

21

their face, but when you hear the name,

22

don't know.

23

around and having them go through the whole married and this is

24

what magazines I read because you guys have already put that in

25

your questionnaire.

How do we

Sometimes you don't know a person by
that helps it click.

I

I wasn't planning on passing the card
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1

2

What do we normally do just to help the jurors
identify each other so they know whether they know each other?

3

MR. MIFFLIN:

Stand and state your name.

4

THE COURT:

5

and state your name.

6

jury up in just a minute.

7

pretrial conference the other day, there were a couple of

8

issues that we left lingering.

9

deal with before we actually start instructing the jury on

That's what I was thinking was just stand
Okay.

All right.

So we'll bring the

Let me address when we had our

One of which I think we need to

10

anything and that was the question of safety laws.

11

recollection is that this came up because the negligence

12

instruction that the two sides had submitted, the only real

13

difference was whether or not I was going to tell the jury that

14

dogs were not allowed on the school property.

15

the instructions were essentially identical.

16

MS. KUENDIG:

17

THE COURT:

Yes,
Yeah.

And my

Other than that
Isn't that right?

sir.
Okay.

So I've looked over the

18

instructions that the defense has submitted with respect to

19

trespass, the parking lot ordinance, the school grounds

20

ordinance and then the off leash ordinance.

21

understand it, the defense was asking for a safety law

22

instruction with respect to each of those.

23

read through the cases that were attached to the MUJI

24

instruction on safety laws.

25

none of them were really helpful because most of them dealt

And as I

I went ahead and I

And one of them I found,

I mean,
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1

with,

for example, traffic cases where you're looking at

2

traffic law most of which are obviously safety laws or building

3

codes which a lot of them are safety laws or safety codes.
Hall v Warren which is a 1984 case out of the Utah

4
5

Supreme Court at least provided a test for determining whether

6

or not something is a safety law.

7

at whether there is a statute -- first,

8

statute or ordinance.

9

was intended to protect the class of persons which includes the

And under that test you look
the existence of the

Second, whether the statute or ordinance

10

party.

Third, whether the protection is directed toward the

11

type of harm which has,

12

violation, and fourth, whether the violation of the ordinance

13

or statute was a proximate cause of the injury complained of.

14

I didn't find any cases that specifically addressed

in fact,

occurred as a result of the

15

the ordinances that the defense has submitted, but a plain

16

reading of them and looking at the scope of these ordinances

17

causes me to think that they are not safety laws, at least in

18

this case.

19

that off the leash law.

20

exist to protect other people, not the dog owner.

21

For example,

I mean the closest one is probably
You know the leash laws generally

It would be very unusual for me to think that because

22

a dog owner has his dog off leash that we're worried about the

23

dog owner being injured.

24

around, you know,

25

who might be attacked by the dog or trip over the dog or

Typically we're worried about people

kids and others who are around the dog owner
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1

something like that.

And similarly with the trespass and the

2

violation -- or the school grounds and the parking lot law,

3

those all seem aimed at securing the property and protecting

4

the property from people who might be unlawfully on the

5

property, not protecting the actual people who were unlawfully

6

on the property.

7

So I'm going to decline to give any of these

8

ordinances as safety laws as requested by the defense.

9

seem to me, however, that a few of these may be relevant in

It does

10

helping us -- helping the jury at least to determine whether

11

Mr. Gaston was a licensee or a trespasser on the property.

12

I looked through the restatement of torts that were submitted,

13

and I don't see any reason why we wouldn't follow the

14

restatements that were submitted in Utah, there is a question

15

as to whether he had a privilege to enter the school grounds,

16

and that turns in part on the reason he was retrieving his dog,

17

whether it was likely that the dog was going to suffer serious

18

harm and whether he is contributorily negligent in allowing the

19

dog to go onto the property.

20

As

So I don't think we need to address the details of

21

that right now.

We can let the evidence come in and kind of

22

take a look at it, but based on -- based on my ruling on the

23

safety laws and my view of the law,

24

the defense's submitted negligence definition under Paragraph 1

25

of their claims where it says,

I am going to strike from

"Where dogs are not allowed,''
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1

I've stricken that out so it will simply say Mr. Gaston allowed

2

a dog to run off leash onto the Ensign Elementary School

3

grounds.

4

It seems to me that whether dogs are or are not

5

allowed on the school grounds, at least as far as I can tell,

6

isn't really going to be relevant to this case.

7

Gaston could enter the school grounds to retrieve his dog and

8

whether he's a licensee or a trespasser in doing so seems like

9

it may end up being very relevant at the end of the trial.

10

MR. LOTT:

11

THE COURT:

12

MR. LOTT:

Whether Mr.

Could I just interject?
Sure.
We feel that the dog being on the school

13

grounds is going to be an issue.

14

there were signs, in fact, precisely where Mr. Gaston ran out

15

to the school ground, saying no dogs on school grounds.
THE COURT:

16

Part of our evidence is that

So doesn't that suggest that,

I mean, Mr.

17

Gaston had a duty to run on to the school grounds to retrieve

18

his dog?

19

MR. LOTT:

I think we need to step back one step.

20

His duty according to the Salt Lake City Ordinance was to not

21

take his dog off the leash.

22

THE COURT:

23

MR. LOTT:

24

25

Sure.
If he had not taken his dog off the leash,

the dog would not have run on to the school grounds.
THE COURT:

Right.

I guess I'm struggling to see how
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1

a prohibition of allowing dogs onto the school informs us one

2

way or the other as to whether the school or Mr. Gaston was

3

negligent because he certainly didn't choose -- I mean he

4

didn't direct his dog to go on the school grounds.

5

I don't know.

6

it goes on the school grounds.

7

when I look at the restatements,

8

to whether he's a licensee or a trespasser turns on his

9

negligence or lack thereof in allowing the dog to go on school

10

grounds, not whether the dog is allowed on the school grounds.

11

I mean what am I missing?

12

The dog

The dog is sort of incapable of choosing whether

MR. LOTT:

It's a dog.

I mean I guess

it seems to me the question as

Well, the sequence of events was begun by

13

Mr. Gaston taking the dog off the leash within feet of where

14

there's a sign saying no dogs on school grounds.

15

they are taken off leash.

16

what eventually happened.

Dogs run when

That was the act that set in motion

17

THE COURT:

18

instruction as I've edited it.

19

lawfulness of the dog being on school grounds is going to be

20

and maybe I'll change my mind after I've heard the evidence and

21

get to the end of the trial.

22

MR. LOTT:

Okay.

Yeah,

Okay.

I'm going to leave the jury

I'm not persuaded that the

We can certainly revisit this.

the only reason I point that out is

23

I wasn't sure if the Court was aware that part of our evidence

24

is that there's a sign.

25

THE COURT:

Sure.
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1

2
3

MR. LOTT:

Precisely there that says no dogs on

school grounds.
THE COURT:

Sure.

I mean I guess it seems to me that

4

having the dog off leash in violation of a city ordinance is

5

much more suggestive of some sort of contributory negligence in

6

allowing the dog to go on to school grounds than a sign that

7

says no dogs allowed on school grounds.

8

MR. LOTT:

9

THE COURT:

10

MR. LOTT:

11

THE COURT:

12

MR. LOTT:

Well,

I think they work together.

Yeah.
In fairness.
Okay.
That's why we feel that the jury needs to

13

be aware that there's an ordinance in Salt Lake City that you

14

can only take your dog off leash in certain areas.

15

it was taken off leash is not one of those areas.

16

problems compounded because the dog ran onto the school grounds

17

where there's an absolute prohibition.

18

THE COURT:

Well,

And where
And the

I'm not comfortable adding that

19

allowing that in the instruction yet.

20

listen to the evidence and give it some thought over the next

21

couple of days as we go through this trial and maybe you will

22

have convinced me by the time we're ready to give this to the

23

jury on Thursday.

24

25

Okay.

Like I said,

let me

So based on that, what I planned on giving to

the jury as far as preliminary instructions was the general
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1

admonitions, and these are from your stipulated set, the role

2

of the judge,

jury and lawyers.

3

instruction.

The order of the trial instruction.

4

defense's negligence defined instruction minus that phrase at

5

the end of Paragraph 1 on the second page.

6

dogs are not allowed.

7

Any objections to that?

8

MS. KUENDIG:

9

THE COURT:

And then the

I've stricken where

No.
Good with that?

10

we ready to bring the venire up?

11

MS. KUENDIG:

12

The nature of the case

Okay.

Your Honor, could I

All right.

Are

just ask a question

on voir dire, your Honor?

13

THE COURT:

14

MS. KUENDIG:

Sure.
So I understand that you're going to

15

bring out the entire venire and just have them state their

16

name.

17

call them back into chambers to ask

We have the questionnaires.

18

THE COURT:

And then are we going to

So here's what we'll do.

We'll bring

19

them in.

20

and state their name.

21

questions about competence, making sure they are over 18, that

22

they are not felons,

23

I've got a few,

24

whether they know any of the court personnel, whether they've

25

got any physical disabilities, whether they have any prior

We'll put them under oath.

We'll have them stand up

Then I've got some of the usual

that they are citizens, things like that.

you know, we've got whether they know you guys,
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1

knowledge of this case, some of those sorts of general

2

questions, you know, whether they can follow my instructions.

3

Whether they can base their verdict on the evidence.

4

So we'll take them through sort of all of the sort of

5

general questions like that that we answer just to try to get a

6

handle on whether we've got a basically fair jury.

7

what we'll do is we'll have them put next door.

8

Judge Stone's courtroom today?

9

THE CLERK:

Yeah, they have nothing.

10

THE COURT:

Okay.

And then

And do we use

We'll put them next door in Judge

11

Stone's courtroom.

And then we'll just go through them

12

starting with No. 1.

13

and what you've seen this the jury questionnaires,

14

them brought back, we'll bring them back.

15

leave them there.

16

going to strike for cause,

17

26 show up, once we have 17 that we're not going to strike for

18

cause, we'll bring them back and let you use your peremptories.
MS. KUENDIG:

20

THE COURT:
them up?

Okay.

if you want

If you don't, we'll

And once we have 17 jurors that we are not

19

21

And based on what you've heard in court

I know I can't believe we only had

Thank you.
All right.

Anything else before we bring

Let's go get them.

22

(The following proceedings were held in the presence

23

of the prospective jurors.)

24

Ladies and gentlemen, thank you for being here today.

25

My name is Judge Bates.

I'm going to be presiding over the
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1

trial that we're having today.

2

showing up.

3

We could not have a judicial system and we could not have

4

trials like this if we did not have people like you who were

5

willing to come down to the court and be interviewed and

6

questioned and be selected and sit on a jury to help decide

7

this case.

You're doing a very important civic duty today.

You'll notice as you're sitting there, that a few of

8

9

I want to thank each of you for

you have got empty spaces next to you.

Those are spaces where

10

there should be people sitting.

11

up and we're going to deal with them some other time.

12

have them come in and they are going to be facing some

13

consequences from the Court possibly.

14

moment and feel a little bit smug for showing up and doing your

15

jury duty,

16

Those people chose not to show
We'll

So if you want to take a

now is the time to do that.
What we're going to do this morning is have selection

17

to select a jury for this trial.

This is a civil case and it

18

involves claims of negligence.

19

probably going to take about three days.

20

we're going to go through a process that's called voir dire.

21

Voir dire is a French term which means to tell the truth.

22

the purpose of voir dire is to determine whether any of you

23

have any disqualifications that would prevent you from serving

24

as a fair and impartial juror on this case.

25

of Utah and United States guarantee the parties in this case

We expect that the trial is
To select a jury

And

The Constitutions
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1

that they will have a fair and impartial jury to decide the

2

facts and apply those facts to the law.

3

So the goal of what we're doing here today is to

4

determine whether or not you can sit fairly and impartially on

5

this case.

6

some questions.

7

questions in a jury questionnaire that we had you fill out

8

beforehand.

9

To be able to do this,

I'm going to have to ask you

You've already answered a whole bunch of

I'm going to ask you some additional questions.

Let me assure you that the questions that were on

10

that questionnaire and the questions that I'm going to ask you

11

are not designed to pry unneededly or unduly into your personal

12

affairs or your personal life.

13

determine whether or not you have any knowledge about the case

14

or you have any prejudices towards the facts or the subject of

15

the case so that we can determine whether or not you can sit

16

fairly on this case.

17

They are important for us to

So I understand that sometimes some of those

18

questions may be a little bit embarrassing to answer or a

19

little odd to answer, but you just have to trust us, the jury

20

system, we've been doing this for a few hundred years now, but

21

I like to think we've gotten kind of good at it and we know

22

what questions to ask and what questions not to ask.

23

apologize if they cause you any undue embarrassment.

24
25

And I

If during this process I ask you a question that you
are uncomfortable answering in open court, please just let me
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1

know by raise of hand and we'll have some time where we bring

2

you back individually outside the presence of the public and

3

the other jurors and discuss the answers to that question in a

4

confidential setting.
While you're answering a question I may interrupt you

5

6

or I may ask you not to discuss something in front of the

7

entire group.

8

Again, we're trying to select an impartial jury and do it in a

9

way that doesn't accidentally prejudice the rest of the jurors.

10

If I do that, please follow that instruction.

So before we can actually ask you any questions, the

11

first thing we need to do is put you under oath.

So I'm going

12

to have all of you stand up and raise your right hand and then

13

Angie here is going to administer an oath.

14

to answer audibly to the statement.

And I need you all

15

(Whereupon the prospective jurors were sworn and

16

collectively answered affirmatively.)

17

THE COURT:

Okay.

You may be seated.

Thank you.

18

All right.

19

out these wonderful questionnaires.

20

have copies and the parties have copies.

21

answer on this questionnaire that is not correct by raise of

22

hand.

23

The first question I have for you is you all filled

Okay.

No hands were raised.

Thank you very much.

I

Did anybody put an

Thank you.

In order to serve as a juror in this case you must

24

meet all of the following requirements:

25

of the United States.

You must be a citizen

You must be over the age of 18 years.
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1

You must be a current resident of Salt Lake County and you must

2

be able to speak,

3

there anyone who does not meet these requirements?

4

please raise your hand.

5

read and understand the English language.

Okay.

Is

If so,

No hands are raised.

You may not serve on a jury if you have been

6

convicted of a felony that has not been expunged, you are in

7

active duty with the military service of the United States at

8

the present time or you are suffering from a physical or mental

9

disability such that you would be incapable of serving as a

10

juror.

11

criteria?

12

raised.

13

14

Is there anyone who meets one or more of these
If so, please raise your hand.

Okay.

No hands were

Counsel, do you stipulate to the general
qualifications of the jury?

15

MR. MIFFLIN:

16

THE COURT:

Yes.
Okay.

All right.

What we're going to do

17

next is I have a list here with your names on it.

18

a list here with your names on it, but for this next question I

19

think it would be helpful if you know each other's names so

20

starting over here with Juror No. 1, what I'd like you to do is

21

just stand up and tell us your first name.

22

PROSPECTIVE JUROR:

23

THE COURT:

24

PROSPECTIVE JUROR:

25

THE COURT:

Counsel has

Lindsay.

Okay.
Farinaz.

You can call me Naz.

Thank you.
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1

PROSPECTIVE JUROR:

Shirley.

2

PROSPECTIVE JUROR:

Craig.

3

PROSPECTIVE JUROR:

Kiernan.

4

PROSPECTIVE JUROR:

Lance.

5

PROSPECTIVE JUROR:

Brandon.

6

PROSPECTIVE JUROR:

Kyle.

7

PROSPECTIVE JUROR:

John.

8

PROSPECTIVE JUROR:

Donald.

9

PROSPECTIVE JUROR:

Andrew.

~

~

@

~

Thank you.

10

THE COURT:

11

PROSPECTIVE JUROR:

Elizabeth.

12

PROSPECTIVE JUROR:

Katie.

13

PROSPECTIVE JUROR:

Drew.

14

PROSPECTIVE JUROR:

Lyle.

15

PROSPECTIVE JUROR:

Kyle.

16

PROSPECTIVE JUROR:

Gary.

17

PROSPECTIVE JUROR:

Rachel.

18

PROSPECTIVE JUROR:

Larry.

19

PROSPECTIVE JUROR:

Colby.

20

PROSPECTIVE JUROR:

Ken.

21

PROSPECTIVE JUROR:

Matt.

22

PROSPECTIVE JUROR:

Nancy.

23

PROSPECTIVE JUROR:

Debbie.

24

PROSPECTIVE JUROR:

Michael.

25

PROSPECTIVE JUROR:

Jeremy.

'

~

@

@
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THE COURT:

1

Okay.

Thank you.

Your names did match

2

up with the juror list I got which means we pulled the right

3

pool from downstairs.

4

any of you -- I hope you were paying attention while we did

5

this -- are any of you acquainted with or do you know any other

6

person sitting on the jury panel today?

7

your hand.

9

Now, have any of you -- are

If so, please raise

Take a moment and look around.
Okay.

8

Thank you.

I see one hand going up.

will be interesting.

All right.

This

Nobody else raised their hand so you

10

recognized -- all right.

11

and tell us who it is that you believe you know on the jury.
PROSPECTIVE JUROR:

12
13

I knew Lance.

I think we worked

together like in a hospital, but that's all.
THE COURT:

14

15

Naz, will you please just stand up

Okay.

Lance, is she jogging your memory

at all?

16

PROSPECTIVE JUROR:

(Inaudible).

17

PROSPECTIVE JUROR:

It's sad that he doesn't know me

PROSPECTIVE JUROR:

My wife says I'm really bad with

18

but.

19
20

faces and names.
THE COURT:

21

Okay.

Thank you very much, Naz.

All

22

right.

Next I'm going to ask you, the attorneys and the

23

parties, to introduce themselves.

24

plaintiffs.

25

your co-counsel, your client as well as any witnesses that you

We'll start with the

Counsel, if you'd just stand,

introduce yourself,
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1

may call in this case.

2

MR. MIFFLIN:

3

Andrew Gaston.

4
5

And Counsel, would you just list off any

witnesses you might call in the case.
MR. MIFFLIN:

Yeah, Dillan Batie, Christopher Klink,

Dr. John Oberg, F. David Pierce and Andrew.
THE COURT:

8

9

This is my client,

This is my co-counsel, Patricia Kuendig.

THE COURT:

6
7

I'm Peter Mifflin.

Okay.

Thank you.

All right.

Members of

the jury panel, are any of you acquainted with or do any of you

10

know counsel, the plaintiff or any of the witnesses that

11

they've listed out?

12

hands are raised.

If so, please raise your hand.

Okay.

No

13

I'm going to ask the defense to do the same thing.

14

MR. LOTT:

Good morning.

My name is Phil Lott.

15

represent the Salt Lake City School District.

16

Dennis Flynn.

17

Schulte is from the school district.

18

representing the school district here.

19
20

21

My co-counsel is

Paralegal is Carrie Pinkerton and Mr. Paul

THE COURT:

He's going to be

Could you list out the witnesses you may

call?
MR. LOTT:

Yes.

We may call a gentleman named

22

Alfredo Guilla.

23

and another gentleman named Francisco Esparza.

24

for the school district.

25

I

Another gentleman by the name of Steve Bennett

THE COURT:

Thank you.

All right.

They each work

Members of the
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1

jury panel, do any of you know or are you acquainted with any

2

of the members of the defense team or any of the witnesses that

3

they may call?

4

going to just introduce myself and some of the court staff we

5

have here.

6

District Court and as I said, I'll be presiding over this

7

trial.

If so, please raise your hand.

My name is Matthew Bates.

Okay.

I'm now

I'm a judge in the Third

Angie, do you want to introduce yourself.

8

THE CLERK:

I'm Angie (inaudible) and I'm the clerk.

9

THE COURT:

Okay.

10

THE BAILIFF:

11

THE COURT:

Shane Perkins.
All right.

I'm the bailiff.

And then you may also

12

occasionally see other clerks wander in here and take over for

13

Angie.

14

may also see a clerk by the name of Michelle Adams.

15

you acquainted with or do you know any members of the court

16

staff or myself?

You may see a clerk by the name of Alex Martin and you

If so, please raise your hand.

17

THE WITNESS:

18

THE COURT:

Are any of

Okay.

Do you mean (inaudible).
That's in here right now or any of the

19

names I've listed off.

20

in the courthouse, we don't need to worry about that.

21

worried about,

22

who may be coming or going while we're trying this case.

23

right.

24
25

Okay.

you know, me,

If you know somebody who works
I'm just

the bailiff or any of the clerks
All

So no hands were raised.
We anticipate this trial will take about three days.

We generally start at about 9:00 and go until about four or
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1

5:00.

2

you'll get a couple breaks, usually one in the morning, one in

3

the afternoon, and we'll take a little lunch break.

4

the court sometimes provides little snacks during those breaks

5

like chips and sodas and things like that.

I think it's important to let you stretch your legs so

I think

Are there any of you who have any physical or other

6
7

conditions that would make it difficult for you to sit in this

8

jury box for that period of time?

9

hand.

All right.

If so, please raise your

Let's see that was Ken at the back?

10

Thank you.

11

which you will hear more about during the trial if you are

12

selected as a juror, are essentially these.

13

Mr. Gaston was out at night with his dog, that while he was out

14

walking his dog he had to chase his dog onto some school

15

property and injured himself on a cable that was stretched

16

between two posts in the driveway.

17

This is a civil case.

Okay.

The issues in this case,

The claim is that

There's a claim of negligence towards the school

18

district with counterclaims of contributory negligence.

19

this happened at -- remind me, Counsel, where was it?

20

MR. MIFFLIN:

21

THE COURT:

22

the Salt Lake school district.

23

or read anything about this case?

24

up.

25

will be the sole trier of the facts.

Thank you.

And

Edison Elementary.
Edison Elementary -- Ensign Elementary in
Have any of you heard anything
Okay.

No hands are going

If you are selected to sit on this jury, you
It is my duty as the
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1

judge to preside and see that the rules of law and procedure

2

are followed and to instruct you on the law that is applicable

3

in this case.

4

it to you regardless of whether or not you agree with the law.

It is your duty to follow the law as I explain

Do any of you feel that you would not be able to

5

6

follow these instructions and law as I will state to you if you

7

are called as a juror in this case?

8

hand.

Okay.

If so, please raise your

No hands were raised.

If you are selected as a juror in this case, you must

9

10

base your verdict solely on the evidence presented in this

11

case.

12

prejudice or biases for or against either of these parties.

13

any of you feel that you would not be able to do that?

14

please raise your hand.

As jurors you must have an open mind free of any

Okay.

If so,

No hands went up.

On this questionnaire that you were given you were

15

16

asked whether or not you could serve as a -- I'm sorry.

17

were asked whether or not you had ever served as a juror in a

18

case before.

You

19

anything about your prior jury service that would affect your

20

ability to impartially decide this case today?

21

raise your hand.

If you answered yes to that question, was there

If so, please

No hands went up for that question,

okay.

Have any of you ever been a witness in a civil or

22
23

criminal case?

24

the 26 of the luckiest people that have ever walked the

25

planet.

Okay.

If so, please raise your hand.

Wow.

You are

Nobody raised their hand.
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1

Let's see.

All right.

One or more of the witnesses

2

in this case are Hispanic.

3

been born in another country or the fact that he or she may not

4

speak English as their native language and instead may speak

5

another language does not mean that this witness is entitled to

6

more or less weight than any other witness or that this witness

7

is any more or less credible than any other witness.

8
9

The fact that a witness may have

Having said that, there are some instances where as a
result of a particular experience or for some other reason a

10

person developed a bias or prejudice against a person of a

11

particular raise or ethnicity.

12

believe that the race or ethnicity of a witness might affect

13

your ability to be fair and impartial as a juror in this case?

14

If so, please raise your hand.

15

All right.

Are there any of you who

Okay.

No hands went up.

Couple more questions here.

We recognize

16

that jury service can be a hardship requiring you to rearrange

17

your schedule, miss work and business engagements and can be a

18

hardship on your family.

19

contribution to our justice system and to your community and a

20

sacrifice that we ask many of your fellow citizens to make.

21

can also tell you that without exception every juror that I

22

have ever talked to after the trial is over has confirmed that

23

while they were reluctant to serve, they found it a very

24

rewarding experience in the end.

25

It is also a very important

Occasionally, however, there's a hardship so great
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1

that a person is unable to sit in court and listen carefully to

2

the evidence because the hardship and stress interferes with

3

their ability to do so.

4

such a hardship as would make you unable to concentrate on the

5

trial and listen carefully to the evidence?

6

raise your hand.

Okay.

All right.

7

Are there any of you who would suffer

If so, please

No hands went up.

I've endeavored to ask these questions

8

that would assist the attorneys in making their decisions

9

relative to selecting the jury for this case.

However, often

10

times we know best if there's something that would keep us from

11

being fair and impartial or whether we have a bias or prejudice

12

about something.

13

could not try this case fairly and impartially upon the

14

evidence and without bias or prejudice for or against either

15

side, please raise your hand.

If there's any reason known to you why you

Okay.

No hands went up.

I'd like you to place yourself in the position of the

16
17

plaintiff and in the position of the defendant in this case.

18

If you were a party to this case, would you feel satisfied to

19

have your case decided by a person with your attitude and frame

20

of mind?

21

an open mind and be free of bias or prejudice, please raise

22

your hand.

23

If you're concerned that you may not be able to keep

No hands went up.
Okay.

Last question.

Are there any of you who when

24

I asked a question should have raised your hand but for any

25

reason chose not to raise your hand to that question?

If so,
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1

please raise your hand now.

2

it Shirley?

3

Okay.

Okay.

Okay.

Thank you.

I see Ken and I see -- is

All right.

Anyone else?

Folks, what we're going to do now is I'm going

4

to have Shane take you next door into Judge Stone's courtroom.

5

You're free to mill about,

6

restroom if needed.

7

going to be doing is we may bring a few of you back just to ask

8

some specific questions about answers that you put on your

9

questionnaire,

chat, play on your whatever, use the

Just don't wander off too far.

okay?

What we're

During this time I'm just going to ask

10

you not to discuss this case or speculate what the case is

11

about or discuss anything else that we've talked about here in

12

court, all right?

13

Okay.

Please rise.
You may be seated.

All right.

Have the

14

parties had enough time to look over those questionnaires to be

15

able to know who we need to bring back?

16
17

18

MR. LOTT:

Your Honor, we're still -- we've got up to

46 so just a few more.
THE COURT:

Okay.

Why don't you take five minutes

19

and look through the rest.

20

recess and then what I'd like to do is just get a list -- if

21

you could just mark which jurors you would like to have be

22

brought back and then we'll talk about who we're going to bring

23

back and that way we can give a list to Shane and he can just

24

start bringing them in one at a time.

25

We'll take just a quick two minute

And then if you could be prepared as we interview
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1

these witnesses or interview these jurors, as soon as we're

2

done, you know, we'll have a 30 second break and I'll want to

3

have, you know,

I'll take challenges for cause as we go, okay?

Ma' am, are you associated with this case?

4
5

Gaston's mother.

6

case?

Okay.

Are you going to be a witness in the

7

UNIDENTIFIED SPEAKER:

8

THE COURT:

9

You're Mr.

Okay.

No.

We are about to start conducting

individual questioning of potential jurors.

And this is about

10

the only -- this is probably the only part of this case where

11

I'm going to close the courtroom.

12

be allowed to be in here are the parties and the attorneys for

13

the parties, okay?

14

about -- I don't know -- maybe 45 minutes and then if you'd

15

like to come back in for the rest of jury selection and

16

anything else,

17

in the jury box when this area is full of jurors, okay?

So I'm going to ask you to step outside for

feel free to come back in.

18

UNIDENTIFIED SPEAKER:

19

THE COURT:

20

(Recess was taken.)

21

THE COURT:

22

MR. LOTT:

23

THE COURT:

24

MR. LOTT:

25

So the only people who would

We can have you sit

Okay.

Thank you.

Are we ready to poll jurors?
Yes.
Okay.
No.

No,

1 you just tell me yes or no?

You mean you're talking about

polling?
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1
(iJ

~

2

I mean do we need to bring them back and

THE COURT:

So No. 1, yes or no?

ask them questions, yeah.

3

MR. LOTT:

No.

4

MS. KUENDIG:

Your Honor,

I

have yes to (inaudible) .

5

I didn't know if you wanted to talk to her in private.

6

said that she might have a problem with serving (inaudible) .

7

THE COURT:

Okay.

Here's the thing.

I

She

don't care

(@

@

~

(@

You just say yes or no and I'm going

8

why you bring them back.

9

to let you ask the questions.

10

MS. KUENDIG:

11

THE COURT:

12

Okay.

13

MS. KUENDIG:

14

THE COURT:

15

MR. LOTT:

16

MS. KUENDIG:

17

THE COURT:

18

MS. KUENDIG:

19

THE COURT:

20

MS. KUENDIG:

21

THE COURT:

22

MS. KUENDIG:

23

MR. LOTT:

24

THE COURT:

25

MS. KUENDIG:

Then yes.
So you just say yes.

We bring them back.

No. 1?
Yes.
Okay.

And I'm bringing 4 back.

No. 5?

No.
Yes.
No. 6?
Yes.

~

(@

(@

No. 8?
Yes.
No. 9?
No.

No.
Okay.

No. 11?

Yes.
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1

MR. LOTT:

2

THE COURT:

3

MS. KUENDIG:

4

THE COURT:

5

MS. KUENDIG:

6

MR. LOTT:

7

THE COURT:

8

MS. KUENDIG:

9

THE COURT:

No.
No. 12?

~

Yes.

No. 13?
~

No.

No.
No. 14?
~

Yes.

No. 17?

10

MS. KUENDIG:

11

THE COURT:

12

MS. KUENDIG:

13

THE COURT:

14

MR. LOTT:

15

THE COURT:

16

MS. KUENDIG:

17

THE COURT:

18

MS. KUENDIG:

19

THE COURT:

20

MS. KUENDIG:

21

THE COURT:

22

MR. LOTT:

23

THE COURT:

24

MR. LOTT:

25

THE COURT:

Yes.

~

No. 19?
Yes.

No. 21?

~

Yes.

Okay.

No. 24?
~

Yes.

No. 25?
Yes.
~

No. 26?
Yes.

Okay.

No. 28?

~

Yes.

No. 31?
Yes.

~
.

No. 32?

COURT CERTIFIED DOCUMENT
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

00658

~

29

1

MR. LOTT:

2

THE COURT:

3

MS. KUENDIG:

4

THE COURT:

5

MS. KUENDIG:

6

THE COURT:

7

MS. KUENDIG:

8

THE COURT:

9

MR. LOTT:

Yes.
34 -- oh,

Okay.

your Honor.
No.

36?

Yes.

Yes.
No. 38?

Yes.

THE COURT:

11

MS. KUENDIG:

12

THE COURT:
a lot of questions.

No. 35.

No. 37?

10

13

Yes,

I want him back.

No. 40?
Yes.
Okay.

Ms. Kuendig is going to get to ask

All right.

14

MR. MIFFLIN:

15

THE COURT:

16

MR. MIFFLIN:

17

THE COURT:

Did you get all those down?

So one no.
No.

Is that right?

No. 1 is coming back.

Oh, okay.

Okay.

Basically we're bringing everybody back

18

except No.

9 and No. 13.

19

and then when we're done with them,

20

next one at the door and wait for my signal to bring them in.

21

THE BAILIFF:

22

THE COURT:

23

THE BAILIFF:

24

THE COURT:

25

MS. KUENDIG:

So Shane,

if you'll bring them back
if you'll just have the

Sure.
So we can handle challenges for cause.
Very good.
Okay.

Thank you.

Your Honor,

where are you going to have
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1

them sit?

2

THE COURT:

3

MR. MIFFLIN:

4

So is it okay if we swing back around

now?
THE COURT:

5
6

that's fine.

7

answers.

Yeah,

if you want to swing back around,

That way we have a microphone that picks up their

MR. MIFFLIN:

8

9

Probably put them in the hot seat here.

I don't trust chambers

(inaudible),

your Honor.

10

THE COURT:

Do we have a wireless mic.

11

THE CLERK:

Yes.

12

THE COURT:

You know let's use that.

Why don't you flip back around.

I'm sorry you

13

guys.

14

come and sit right in front of you and use the wireless mic.

15

I'm sorry.

16

us ten minutes of people walking back and forth between the

17

back of the courtroom and the witness seat.

That's a much better idea.

18

Okay.

19

PROSPECTIVE JUROR:

20

THE COURT:

Let's just have them

That will probably save

Ms. Godsey?

21

a microphone.

22

questions for you.

Yes.

Have a seat right there.

There should be

I think the parties just have a couple of

23

MS. KUENDIG:

24

THE COURT:

25

MS. KUENDIG:

(Inaudible).
Whenever you're ready, go right ahead.
Thank you.

Ms. Godsey,

I

just wanted
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1

to ask you about Question No. 15 on your questionnaire where

2

you said that you were opposed to serving because you're a

3

primary caregiver to young children.

4
5

Have you been able to make arrangements for your
children?

6

PROSPECTIVE JUROR:

7

MS. KUENDIG:

Yes.

Is there any time constraints or other

8

issues that we should be aware of that may impact your ability

9

to stay as long as the judge wants us all to stay?

10

PROSPECTIVE JUROR:

11

MS. KUENDIG:

12

MR. LOTT:

13

THE COURT:

14

MS. KUENDIG:

15

THE COURT:

16

MR. LOTT:

17

THE COURT:

No.

That's all I have.

Thank you.

I don't have any questions.
Okay.

For cause?

Thank you.

Pass for cause?

Pass.
Okay.

Pass.
All right.

Okay.

Ma'am,

if you'll have

18

a seat right there and just talk right into the microphone.

19

think the parties have a couple of follow-up questions for you.

20

PROSPECTIVE JUROR:

21

MS. KUENDIG:

22

PROSPECTIVE JUROR:

23

MS. KUENDIG:

Okay.

Okay.

Naz,

Do you mind if I call you Naz?
Sure.
I've noticed in No.

15 that you

24

said you don't have anyone to take care of your child.

25

you been able to work that out?

Have
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PROSPECTIVE JUROR:

1

Today, yes.

I took him to one of

2

the day cares that he used to go to, but I don't know if I can

3

work out Thursday.

(Inaudible).

4

MS. KUENDIG:

5

PROSPECTIVE JUROR:

6

MS. KUENDIG:

7

Okay.

Yes.
Is that going to cause you to be

preoccupied and/or unable to focus on the trial?
PROSPECTIVE JUROR:

8

9

Thursday?

Yes,

I would rather to stay home

since I know that I can't watch because for me yesterday after

10

work it was really hard to find where I can leave him since I

11

knew I had to come here, but when I called them, they said they

12

had an empty spot, that today he can come.

13

to school.

14

Thursday I don't know.

15

be difficult, but if I have to do it,

He's fine because he goes every other day, but on

MS. KUENDIG:

16

Tomorrow he can go

If I have to come on Thursday,

it would

I will do it.

And making plans for Thursday, would

17

that cause you to have a hard time listening to all of the

18

evidence?

19

to -- you know

Would you be preoccupied with what you're going
(inaudible)?

20

PROSPECTIVE JUROR:

21

(The transcriber is having a difficult time hearing

(Inaudible).

22

Ms. Kuendig and the prospective jurors.)

23

MS. KUENDIG:

The only other thing I wanted to talk

24

to you about on your questionnaire, on No. 20 you seem to

25

agree,

you put a three for lawsuits are costing us all too much
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1

money and jury awards against governmental entities will raise

2

your taxes.

3

4
5

Can you just explain a little bit about why you see
it that way?
PROSPECTIVE JUROR:

6

(inaudible)

7

raising my taxes or anything so I tried to put it as the lowest

8

because I didn't know anything about it.

9

10

like that.

I didn't to be honest with you

MS. KUENDIG:

I don't know anything about how much is

Okay.

impact on your ability to weigh the evidence in this case?

11

PROSPECTIVE JUROR:

12

MS. KUENDIG:

13

MR. LOTT:

14

THE COURT:

15

MS. KUENDIG:

16

THE COURT:

17

MR. LOTT:

18
19

So would it have any kind of

Okay.

Thank you.

I don't have any questions.
Thank you.

Okay.

Thank you.

Challenge?

Pass your Honor.
Pass?

Unless the Court is concerned about her

inability to get somebody
THE COURT:

No.

(inaudible) the question.

I am.

It seems like she's okay today and

20

tomorrow, but it seems like she'd be worried about Thursday.

21

And honestly that's kind of one of those hardships that can be

22

really difficult to deal with so I'm going to strike her for

23

cause on that basis.

24

Okay.

25

PROSPECTIVE JUROR:

Shirley?
Yes.
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1

THE COURT:

If you'll come have a seat in this chair.

2

There's a microphone right there.

3

that microphone up to your lips and pretend you're a rock star

4

as you're talking, okay?

5

PROSPECTIVE JUROR:

6

THE COURT:

7

MS. KUENDIG:

And I

just need you to hold

Okay.

Any time, Counsel, when you're ready.
I guess maybe if we could start with,

8

Ms. Brown, you raised your hand at the end and indicated that

9

there was a question that Judge Bates had asked you that you

10

didn't raise your hand on earlier.

11

Could you tell us what that question was?

12

PROSPECTIVE JUROR:

13

MS. KUENDIG:

No.

Okay.

Ms. Brown, you indicated on your

14

form that you think that you would have a hard time rendering a

15

fair and impartial verdict.

16

means to you and what you meant by that?

17

PROSPECTIVE JUROR:

Can you just explain what that

I

I don't think that -- I

18

could never be a boss,

19

forth you know.

I believe what you tell me, then I find out

20

I'm wrong and I

just -- I'm not wishy washy and I don't mind

21

being a juror.

It's just that I'm not -- I don't know if I'm

22

qualified or -- I want to do my duty, though, but, you know,

23

I'll do my best.

24
25

MS. KUENDIG:

I mean, not a leader.

Thank you.

I sway back and

My last question for you is

you indicated that you feel that people are too eager to sue
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1

and that jury awards against governmental entities will raise

2

your taxes.
PROSPECTIVE JUROR:

3

Well, when you spend a lot of

4

time, you know,

suing people,

it still takes -- well,

5

it taxes us, the people that work or did work or are retired

6

like I am and we had to pay for that.

7

out of the person's pocket that's getting sued if it works, but

8

other than that, the time spent, the time spent with people

9

that's trying this case,

I mean the money comes

is that right?

10

MS. KUENDIG:

11

PROSPECTIVE JUROR:

No,

it's the way you feel.

Absolutely.

I'm sorry about the last

12

question.

13

told you {inaudible) what it was.

I didn't tell -- I didn't raise my hand and I

14

MS. KUENDIG:

15

PROSPECTIVE JUROR:

16

I believe

just

Oh, that's okay.
I didn't want to raise my hand in

front of everybody.
MS. KUENDIG:

17

I understand.

Trust me.

Now, because

18

you have these feelings about how much lawsuits are costing and

19

all of us,

20

what you just said, but would that have any impact on your

21

ability to follow the judge's instructions and give both sides

22

a fair trial?

and I don't want to put words in your mouth as to

23

PROSPECTIVE JUROR:

24

MS. KUENDIG:

25

PROSPECTIVE JUROR:

No.

Thank you.
You're welcome.

Is that it?
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1

MS. KUENDIG:

2

THE COURT:

3

MR. LOTT:

5

THE COURT:

6

MR. LOTT:

7

THE COURT:

9

Shirley -- do you have any questions,

I don't.
Okay.
Thank you.
Shirley, let me just

since -- if I

just heard you right you couldn't remember which question
PROSPECTIVE JUROR:

10

THE COURT:

11

PROSPECTIVE JUROR:

12

(inaudible)

13

the first time.

14

That's all I have.

Mr. Lott?

4

8

Yep.

I couldn't.

-- you had to failed to ask.
I scared myself because

jail and I didn't raise my hand when you asked her

THE COURT:

Okay.

Let me just run through a couple

15

of questions again because I want it make sure that we get

16

everything right here.

17

Are you a citizen of the United States?

18

PROSPECTIVE JUROR:

19

THE COURT:

20

Okay.

I am.

And are you a resident of Salt

Lake County at the present time?

21

PROSPECTIVE JUROR:

22

THE COURT:

23

Yes,

Lake County.

I guess so.

I live in Kearns.

That makes you a resident of the Salt

You seem like you speak English pretty well?

24

PROSPECTIVE JUROR:

25

THE COURT:

Yeah,

I do.
you read and write English,

okay?
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1

PROSPECTIVE JUROR:

2

THE COURT:

3

Okay.

PROSPECTIVE JUROR:

5

THE COURT:

And you're not in the

military right now?
PROSPECTIVE JUROR:

8

THE COURT:

10

No.

All right.

7

9

Have you ever been convicted of a

felony?

4

6

Yes.

Okay.

No.
Do you have any physical or mental

disabilities that would make it difficult for you to sit and
listen to this case for the next three days?

11

PROSPECTIVE JUROR:

12

THE COURT:

Okay.

No.
Do you have any reason that you

13

would struggle to believe or to be able to weigh fairly the

14

testimony of somebody who is not from the United States or who

15

might speak a language other than English?

16

PROSPECTIVE JUROR:

17

THE COURT:

18
19

I don't know how to answer that.

Well, this is a private setting.

answer it how you feel.

Just

Nobody is going to judge you.

PROSPECTIVE JUROR:

You know I feel like I should

20

have learned -- I might be a little prejudiced because I feel

21

like I didn't learn Spanish when I had the opportunity to and

22

then some of the Spanish are here and they haven't tried,

23

because I live among a bunch of them, to even learn English and

24

I don't know if that makes me bias or what,

25

like not either side have tried to learn each other's language

you know?

I feel
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1
2

so that we could communicate.
THE COURT:

Okay.

So if we have a witness who takes

3

the stand who is clearly of Latino descent and who may speak

4

English, but speak it with an accent, a Spanish accent, are you

5

going to be able to weigh his or her testimony fairly and treat

6

that witness just like anybody else who takes the stand?

7

PROSPECTIVE JUROR:

8

THE COURT:

9

PROSPECTIVE JUROR:

Okay.

10

THE COURT:

Okay.

11

MS. KUENDIG:

12

THE COURT:

13

MS. KUENDIG:

14

THE COURT:

15

PROSPECTIVE JUROR:

16

THE COURT:

17

MS. KUENDIG:

18

THE COURT:

Pass?

19

All right.

Craig?

20

PROSPECTIVE JUROR:

21

THE COURT:

Yes.
Thank you.
All right.
Any other questions?

No, your Honor.
All right.
Thank you.
Shirley, thank you.
You're welcome.

All right.

Pass?

Pass, your Honor.
Mr. Lott, pass?

Okay.

Yeah.

Thank you for coming in.

22

answer into that microphone,

23

question or two for you.

24

PROSPECTIVE JUROR:

25

MS. KUENDIG:

If you'll just

I think the parties might have a

Okay.

Hi, Craig.

Quick question on No. 19 of
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1

your questionnaire.

2

to memorize it.

And I'll read it to you so you don't have

3

PROSPECTIVE JUROR:

4

MS. KUENDIG:

Okay.

Good.

Don't worry.

The question was would

5

you have difficulty awarding no money at all or only a small

6

amount of the money if the evidence presented at trial

7

warranted such a result?

8

stated yes.
PROSPECTIVE JUROR:

9
10

If, yes, please explain why and you

again?

Well, so what was the question

Did I have difficulty awarding
THE COURT:

11

You can show him his question.

12

what question are we looking at?

13

MS. KUENDIG:

14

PROSPECTIVE JUROR:

15

19.
Yeah, so it's -- do you want an

opinion on that?
MS. KUENDIG:

16
17

Counsel,

I was just trying to understand just if

you would explain to me.

18

PROSPECTIVE JUROR:

Yeah,

so if a -- I'm just going

19

to throw in an example if somebody is injured it was

20

(inaudible) that this person was injured for somebody else's

21

fault --

22

(The witness is speaking too close to the microphone

23

and the transcriber is not able to understand him.)

24

-- and it was whatever (inaudible),

25

kind of warranted.

I think that's

It's up to you guys to say hey this is
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1

worth that.

2

MS. KUENDIG:

Okay.

Thank you.

And could you also

3

explain to me, you indicated that you believe that people are

4

too eager to sue.

5

Can you tell me a little bit about that?

PROSPECTIVE JUROR:

Well,

I

just see it on the news.

6

It's -- I guess it's -- I'm (inaudible) a landlord and so I'm

7

just worried about it.

8

it's -- I mean I guess it's just a fear of the unknown.

9

I'm insured.

MS. KUENDIG:

Okay.

Nobody has sued me so

Now, you just said you're a

10

landlord.

11

going to refer to it generally as a premises liability

12

negligence issue.

13

hard time giving either side a fair trial on this matter?

14

You've heard that this case involves -- I'm just

Because you're a landlord would you have a

PROSPECTIVE JUROR:

I don't think so.

I make sure

15

that my property is up to date.

16

code so I follow the law like I should and I think everybody

17

else should too.

18

MS. KUENDIG:

19

PROSPECTIVE JUROR:

20

THE COURT:

21

MR. LOTT:

22

THE COURT:

23

MS. KUENDIG:

24

MR. LOTT:

25

THE COURT:

I make sure it's up to city

That's all I have for you.

Thank you.

Okay.

Mr. Lott, any questions?
No.

Thank you.

Okay.

Do you want to get Kiernan.

Pass?

Pass.
®i

(Inaudible?)
Yeah, this is just for cause.

So that
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1

was a pass, Mr. Lott?

2

MR. LOTT:

3

THE COURT:

4

PROSPECTIVE JUROR:

5

THE COURT:

6

questions for you.

7

answers.

Yes.
Okay.

Okay.

Thank you.

Okay.

You're Kiernan?

Yes.
I think they just have a couple

Make sure that microphone picks up your

8

PROSPECTIVE JUROR:

9

MS. KUENDIG:

Okay.

Hi, Kiernan.

I

just wanted to ask you

10

a few questions.

11

about how lawsuits are costing us too much money and people are

12

eager to sue and possibly that you believed that jury awards

13

against governmental entities would raise your taxes.
Can you tell me a little bit about those feelings

14
15

In No. 20 you indicated some strong feelings

that you have and just explain a little bit about why?
PROSPECTIVE JUROR:

16
17

answer.

18

kind of more of an assumption.

I don't really know a whole lot about that and it was

MS. KUENDIG:

19

Honestly it's just like a vague

Was it at all -- can you put those

20

assumptions aside and listen to the case and follow the Judge's

21

instruction?

22

PROSPECTIVE JUROR:

23

MS. KUENDIG:

24
25

you.

Okay.

Yeah.
And one other question I had for

I noticed that you work at the VA?
PROSPECTIVE JUROR:

Uh-huh.
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1

MS. KUENDIG:

Because you do work for a governmental

2

entity, does that effect how you weigh the evidence in this

3

case against another governmental entity (inaudible?)

4

PROSPECTIVE JUROR:

5

MS. KUENDIG:

6

THE COURT:

7

MR. LOTT:

No.

That's all I have.
Mr. Lott.

It looks like you work -- you're an X-ray

8

technologist and you do you work with the physicians that are

9

eventual procedures.

10
11

12

Is that just at the VA or?

PROSPECTIVE JUROR:

I also work at the University of

Utah as a PRN status.
MR. LOTT:

Okay.

Do you have any interaction with

13

the interventional radiologists that practice in northern Utah

14

that you met at the VA?

15

PROSPECTIVE JUROR:

Not directly.

I might know

16

fellows or residents who have graduated and ended up there, but

17

I don't talk to them.

18

MR. LOTT:

Okay.

19

PROSPECTIVE JUROR:

20

THE COURT:

21

PROSPECTIVE JUROR:

22

THE COURT:

Thank you.
Uh-huh.

Thank you.
Thanks.

Counsel, could I have each of you just

23

turn that microphone that's in front of you around so it's

24

picking up your voice.

25

spoken and I think we're not getting quite as clear a record as

Both of you are a little bit soft
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1

we could.

2

Pass?

3

MR. LOTT:

4

THE COURT:

Pass.
Okay.

Thank you.

All right.

Lance, if

5

you'll have a seat right there and just use that microphone to

6

answer all the questions that counsel may have one or two for

7

you.

8

MS. KUENDIG:

9

PROSPECTIVE JUROR:
MS. KUENDIG:

10

Hi.

Lance,

Hi.
I

just had a few quick

11

questions.

You put agree next to people are too eager to sue.

12

Can you just explain, you know, why you hold that belief?
PROSPECTIVE JUROR:

13

I think that I guess sometimes in

14

our society right now we're not willing to realize sometimes

15

things happen by accident or that there's things that may be

16

solved other ways outside of just of law.

17

necessary sometimes, but maybe not as we currently do.
MS. KUENDIG:

18

Okay.

I think it's

Do you have the ability to sort

19

of put those beliefs aside and listen to the evidence in this

20

case and focus just on this case?

21

PROSPECTIVE JUROR:

Absolutely.

I think it's

22

definitely important to go by whatever the law currently is

23

and --

24
25

MS. KUENDIG:

Then another question I had for you.

You said that your sister works for Canyon School District?
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1

PROSPECTIVE JUROR:

2

MS. KUENDIG:

Correct.

Would the fact that your sister works

3

for the school district have any impact on your ability to

4

weigh the evidence when one of the parties in this case is a

5

school district?

~

6

PROSPECTIVE JUROR:

7

MS. KUENDIG:

8

MR. LOTT:

9

10

Okay.

That's all I have.

Thank you.

You're a pharmacist and you indicate you

have training in organ transplantation.

I was just curious

where you work?
PROSPECTIVE JUROR:

11

12

No.

I work at Intermountain Medical

Center.

13

MR. LOTT:

14

THE COURT:

15

Pass?

16

MR. MIFFLIN:

17

MR. LOTT:

18

THE COURT:

19

PROSPECTIVE JUROR:

20

THE COURT:

Okay.

Thank you.

Okay.

Thank you, Lance.

Pass.

Pass.
Okay.

You're Kyle?
Yes.

Just have a seat right there.

There's a

21

microphone you can use to speak into so the recording picks up

22

your voice and your answers.

23

PROSPECTIVE JUROR:

24

MS. KUENDIG:

25

PROSPECTIVE JUROR:

Great.

Hi, Kyle.
Hi.
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1
2

MS. KUENDIG:

I saw on No. 15 that you are a newlywed

and you're in the process of buying a house?

3

PROSPECTIVE JUROR:

4

MS. KUENDIG:

Uh-huh.

And so because of all of that that's

5

going on in your life and being a student, you are strongly

6

opposed to serving?

7

PROSPECTIVE JUROR:

8

MS. KUENDIG:

9

Uh-huh.

Can you tell us a little bit about just

sort of what's going on and whether or not it would impact your

10

ability to sit here for three days and pay close attention to

11

the evidence.

12

PROSPECTIVE JUROR:

So with the process we're right

13

in the middle of the financial situation so,

14

anything comes up, we're on a tight deadline because of loans.

15

The guy that's doing our finances,

16

vacation in like a week or two.

17

do these things, but it's just difficult because if there's

18

something to sign and something comes up,

19

him quick so that's -- that was one of my concerns with the

20

financial process of buying that house.

21

MS. KUENDIG:

Okay.

I mean,

if

he's going on a two week

So my wife should be able to

I need to get back to

Do you think that you might be a

22

little preoccupied as you sat there just worried that something

23

needed to be done and you couldn't get to it?

24
25

PROSPECTIVE JUROR:

Um -- yes.

I'm not always one

to -- I'm kind of an out of sight out of mind kind of guy, but
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1

if I felt that something was -- I needed to be doing something,

2

then that could be a worry to me, yeah.
MS. KUENDIG:

3

4

Okay.

about your father.

5

PROSPECTIVE JUROR:

6

MS. KUENDIG:

7

Then I also wanted to ask you

Yeah.

You indicated that your father has

worked for State Farm for 25 years as a claim's representative.

8

PROSPECTIVE JUROR:

9

MS. KUENDIG:

Yeah.

I would assume that you probably know a

10

little bit about what your dad does.

11

perspective of sort of analyzing claims, would you -- would

12

that impact how you view the evidence?

13

PROSPECTIVE JUROR:

14

MS. KUENDIG:

15

PROSPECTIVE JUROR:

16

MR. LOTT:

17

MS. KUENDIG:

18

more.

Knowing that and from his

For this case I don't believe so.

That's all I had for you.

Thank you.

Okay.

I don't have any questions.
Oh, actually, your Honor.

Thank you.
I had one

I apologize.

19

THE COURT:

20

MS. KUENDIG:

Go ahead.
I missed it.

I missed my highlight.

21

You did say that you have negative thoughts or feelings towards

22

someone that files a lawsuit.

23

that or why you hold that belief?

24
25

PROSPECTIVE JUROR:

Can you tell us what you mean by

I

just feel like -- my uncle is a

lawyer and sometimes he sees cases that he doesn't believe
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1

should be cases, that the person is trying to sue just for --

2

to get money out of a big company or something and when I see

3

stuff like that,

4

yeah.

5

I don't necessarily agree with the case so,

That's it.
MS. KUENDIG:

So I guess what I would be curious

6

about is so how do you decide?

7

make you feel that somebody -- have a negative feeling toward

8

somebody that has filled a lawsuit?

9

PROSPECTIVE JUROR:

What kind of facts or factors

If it's something that I would

10

consider that wouldn't be an issue like -- I'm trying to think

11

of a good example.

12

now, but if it's just something that -- I don't know.

13

it comes with a gut feeling like if somebody was irresponsible

14

in what they did and there was damage done or somebody that

15

should have done something better, then I think that's

16

perfectly okay for someone to sue, but if they are trying to

17

like make things bigger than they are --

I don't really have a good example right

18

MS. KUENDIG:

19

PROSPECTIVE JUROR:

20

I guess

Uh-huh.
and just trying to blow things

out of portion, then that would be a fact.

21

MS. KUENDIG:

Okay.

22

PROSPECTIVE JUROR:

23

THE COURT:

Kyle,

That's all I have.
Okay.

I appreciate your circumstances.

24

We've all been young and in school and whatnot.

25

possibility that I may listen to your plight and then decide

There's a
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1

I'm going to make you stay and serve anyway.

2

will you be able to sit and focus and pay attention and listen

3

to this trial?

4

PROSPECTIVE JUROR:

5

THE COURT:

6

PROSPECTIVE JUROR:

7

THE COURT:

8

PROSPECTIVE JUROR:

9

THE COURT:

Okay.

MS. KUENDIG:

10

Yes.
Thank you.
Done?

That is it.

Pass?

If I do that,

Thank you very much.

Thank you.
Challenge?

Your Honor, if you're comfortable.

11

know my only concern is that he's preoccupied.

12

in that situation so I'm a little sympathetic to him.

13

THE COURT:

14

PROSPECTIVE JUROR:

15

THE COURT:

16

questions for you.

We've all been

Why don't we have -- you're John?
I am.

Have a seat.

Counsel has a couple

We'll pick that up again.

17

MS. KUENDIG:

18

PROSPECTIVE JUROR:

19

MS. KUENDIG:

Thank you.

Hi, John.

Hi.

I've just got a few quick questions for

20

you.

21

too many lawsuits and people are too eager to sue.

22

tell us a little bit about those beliefs that you hold?

23

You

You've indicated that you feel strongly that there are

PROSPECTIVE JUROR:
I

Oh,

Can you

just relationships I have and

24

friendships.

just think that there's a lot of situations out

25

there that people are sue happy and tend to think that people
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1

should be a little bit more responsible.
MS. KUENDIG:

2

Okay.

So how does that belief that you

3

hold impact the way that you view evidence in a case,

4

would?

5

PROSPECTIVE JUROR:

6

just depends on the evidence.

7

there's something wrong then

8

9

MS. KUENDIG:

if it

I don't know if it would.

It

I think if there's evidence that
(inaudible).

One of the things that you're going to

learn as this process goes on is that the burden of proof is

10

what we call a preponderance of the evidence.

11

lot about beyond a reasonable doubt because it's in all of the

12

TV shows and whatnot.

13

very high burden of proof to satisfy the elements of the claim.

14

We all hear a

So beyond a reasonable doubt is a very

Preponderance of the evidence is more of a -- if you

15

picture the scales of justice, they are even.

16

one little grain of salt or one little grain of sand to tip the

17

scale just so slightly.

18

would you have a hard time applying that lower burden of proof

19

in this case?

20

And there's just

Because of these beliefs that you hold

PROSPECTIVE JUROR:

I would probably say depending on

21

the evidence,

just based on the evidence I think that would be

22

my thoughts.

I'm kind of neutral on that question.

23
24
25

MS. KUENDIG:

Okay.

So you don't feel that you would

require more evidence than the law requires?
PROSPECTIVE JUROR:

Just depends on the case,

I
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1

think.
MS. KUENDIG:

2
3

Okay.

So there is a chance that you

may have a hard time with that burden of proof?

4

PROSPECTIVE JUROR:

5

MS. KUENDIG:

6

PROSPECTIVE JUROR:

7

MS. KUENDIG:

Could be.

Okay.
Yeah.

The only question I think I have, and

8

I've said that before and I've been wrong so I apologize if I

9

do that to you too, but you indicated that your wife works for

10

a government entity or she did for four years?

11

PROSPECTIVE JUROR:

12

MS. KUENDIG:

13

PROSPECTIVE JUROR:

14

MS. KUENDIG:

She worked for the school

Because your wife worked for a school

district
PROSPECTIVE JUROR:

17
18

Where did she work?

district.

15

16

Uh-huh.

also.

I work for the school district

I work for the Jordan School District as a bus driver.

19

MS. KUENDIG:

Oh, you do.

20

PROSPECTIVE JUROR:

21

MS. KUENDIG:

Okay.

Okay.

(Inaudible) bus driver.
So because of your employment,

22

your wife's former employment, would that cause you to have any

23

concerns about your ability to be fair and impartial when one

24

of the parties to this case is a school district?

25

PROSPECTIVE JUROR:

I doubt it.
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1

MS. KUENDIG:

2

THE COURT:

3

quick.

Okay.

All right.

All right.

Thank you.

Let's go back to Kyle real

Are you going to make a challenge?
MS. KUENDIG:

4

Yes, your Honor,

just because I worry

5

that he's going to be preoccupied.

6

wanting to check my email every hour if I was worried about

7

losing a house as a newlywed so that would be my reason.

8

THE COURT:

9

MR. LOTT:

Yeah.

Okay.

You know I'd probably be

Mr. Lott.

My only concern is we've got such a small

10

group that if we bounce too many here for cause,

11

a problem.
THE COURT:

12

Yeah,

I agree.

it may create

You know I asked him flat

13

out at the end whether he could pay attention to the evidence.

14

He said yes.

15

going on,

16

to the level of impeding his ability to sit and listen to the

17

evidence and give the trial his full attention,

18

deny the challenge for cause.

You know we all have little things like that

little hardships, but this one doesn't seem to rise

19

And what about John?

20

MS. KUENDIG:

so I'm going to

Any challenge?

Your Honor,

I would move to strike

21

Juror No. 12 for cause.

22

though the law is preponderance of the evidence,

23

for certain that he would be able to apply that standard as

24

instructed by the Court.

25

MR. LOTT:

He indicated that he just cannot, even
he can't say

I think that he didn't understand.

I mean
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1

the definition given may have adequately described it, but my

2

impression was he wasn't focusing strictly on what was being

3

said.

4

said even though the school district was sued he felt he could

5

be fair.

My impression is he would follow the instructions.

6
7

10

~

THE COURT:

Yeah,

the school district didn't seem to

be much of an issue for him.
MR. LOTT:

8

9

He

I mean if the preponderance of the

evidence question is the issue,

let's have him come back and

have you read the instruction to him and have him answer that.
THE COURT:

11

Okay.

Let's -- I think we need to

if

12

that's the challenge,

13

questions before I decide whether or not I'm going to grant

14

that challenge.

15

John back real quick.

So let's have Andrew come in and we'll bring

Andrew,

16

I think I need to ask him a couple of

if you'll have a seat right there where that

17

microphone is.

18

you'll just speak in that microphone so we can pick up your

19

answers.

And when your answering your questions,

20

PROSPECTIVE JUROR:

21

MS. KUENDIG:

22

PROSPECTIVE JUROR:

23

MS. KUENDIG:

Yes,

if

your Honor.

Hi, Andrew.
Hi.

I have a question about No. 21 on your

24

questionnaire.

You indicated that there's a limit to the

25

amount of money you'd be willing to award a plaintiff
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1

regardless of the evidence in the case.

2

you feel that way and what limit is in your mind?
PROSPECTIVE JUROR:

3

Well, to me that would be

4

something that isn't excessive.

5

guess on my own opinions,
MS. KUENDIG:

6
7

Can you tell us why

It would be a judgment, I

I guess, what I think is fair.

Okay.

But there's no sort of dollar

amount in your head that you'd never be willing to award over?

8

PROSPECTIVE JUROR:

9

would have to be justified in my mind.
MS. KUENDIG:

10

Well, it seems to me that it

Oh, then you also indicated that there

11

would be a limit to the amount of money you'd be willing to

12

award a plaintiff against a school district?

13

PROSPECTIVE JUROR:

14

MS. KUENDIG:

15

PROSPECTIVE JUROR:

16

way around.

17

Oh,

I did?

Yeah.
Oh, it should have been the other

My apologies.

MS. KUENDIG:

Oh, okay.

That's fine.

We all do

18

that.

19

that if properly supported by the evidence, you could award

20

money for things that are hard to quantify like loss of

21

enjoyment of life, pain and suffering.

22

sure I'm clear.

23

excessive?

24
25

Now, when you say excessive money, you've also indicated

So I

just want to make

You don't feel that those categories are

PROSPECTIVE JUROR:

I would have to give it some

thought on that whole subject and I haven't really given that
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1

much thought on it at this time.

2

MS. KUENDIG:

Okay.

Do you have any concerns about

3

whether you could be fair and impartial to both sides in this

4

case?

5

PROSPECTIVE JUROR:

6

MS. KUENDIG:

7

Absolutely.

I'm sorry.

You absolutely have

concerns?

8

PROSPECTIVE JUROR:

9

MS. KUENDIG:

Oh no, no, no.

Okay.

10

the same page.

11

wife works in the schools?

Just want to make sure we're on

Then let's see.

12

PROSPECTIVE JUROR:

13

MS. KUENDIG:

14

PROSPECTIVE JUROR:

Okay.

And you indicated that your

She has in the past.
Where has she worked.
She has she worked -- oh, let's

15

see.

West Valley Elementary School and that's it.

16

for the post office right now and the FDA.

17

MS. KUENDIG:

She works

Just real quick, would your wife's

18

former employment with the school district effect your

19

ability

20

PROSPECTIVE JUROR:

Oh, no.

21

MS. KUENDIG:

22

PROSPECTIVE JUROR:

Okay.

23

THE COURT:

just a quick question.

That's all I have.

Andrew,

If I

24

understood your answers about the question of awarding money

25

damages, there's no -- you don't have a line you draw in the
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1

sand as to every case?

2

PROSPECTIVE JUROR:

3

THE COURT:

4

It's just a question of based on the

facts?

5

PROSPECTIVE JUROR:

6

THE COURT:

7

PROSPECTIVE JUROR:

8

THE BAILIFF:

9

THE COURT:

Thank you.

Okay.

I understand you want to talk to John

Yeah, can you bring John in again real

THE BAILIFF:
already.

14

15

Great.

quick?

12
13

Okay.

Exactly.

again?

10
11

No, no, no, no, no.

I already have the other four lined up

Could we do it after that?
THE COURT:

Sure.

Just bring them in when you're

ready.

16

THE BAILIFF:

Okay.

17

THE COURT:

18

MR. LOTT:

19

THE COURT:

20

PROSPECTIVE JUROR:

21

THE COURT:

Are we passing?
Pass.
Let's see.

Are you Elizabeth?

I am.

All right.

If you'll take that chair

22

right there in front of you.

23

so that our recording system will pick up your answers.

24

MS. KUENDIG:

25

PROSPECTIVE JUROR:

There's a microphone you can use

Elizabeth.
Hi.
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1
2

MS. KUENDIG:

I wanted to start off by asking you you

mentioned that your last jury experience was awful?

3

PROSPECTIVE JUROR:

4

MS. KUENDIG:

Uh-huh.

In that case, according to your

5

description, child sex abuse, that is far different from what

6

we're dealing with here, but awful.

7

affect your ability to listen to the evidence and be fair and

8

impartial in this case?

9

10
11

PROSPECTIVE JUROR:
THE COURT:

No.

Elizabeth, could you tell us a little bit

about what made that experience so awful?

12

PROSPECTIVE JUROR:

13

a long two week trial and --

14

THE COURT:

15

PROSPECTIVE JUROR:

16

THE COURT:

17

Would that experience

Okay.

Okay.

Well, the sorted details.

It was
4tl)

Was it a criminal case?
Uh-huh.
I assume.

And so it was the

subject matter of the case?

18

PROSPECTIVE JUROR:

19

THE COURT:

20

PROSPECTIVE JUROR:

21

THE COURT:

Yes.

That was kind of difficult to hear?

Okay.

Yes.
So seeing this is a case where

22

it's a civil case.

I don't believe there's going to be

23

evidence that will be too unsettling.

24

every day stuff.

25

fairly and hear this case?

I think it's kind of

So is there any reason that you couldn't sit
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1

PROSPECTIVE JUROR:

2

THE COURT:

3

PROSPECTIVE JUROR:

No.

Okay.
Not based on that.

I do live and

4

have lived for 20 years adjacent to a school yard so I wanted

5

that to be known.
THE COURT:

6
7

Okay.

Counsel, any follow up

questions?

8

MS. KUENDIG:

9

PROSPECTIVE JUROR:

10

Thank you.

MS. KUENDIG:

What school do you live adjacent to?
William Hill Elementary.

Because of where you live do you have

11

any -- I mean you brought that up sort of affirmatively.

12

you have any thoughts you want to share with us, anything

13

you're concerned about, possibly some biases?

14

PROSPECTIVE JUROR:

So do

You know I like to think I will

15

be unbiased (inaudible), but we have had so many incidents in

16

the school yard after hours and have called the police many

17

times so, you know,

18

protect the school yard and protect what happens there and

19

there have been illegal activities that have gone on as well as

20

other things so it's just part of our life living next to a

21

school yard.

22

I do feel like as a citizen,

MS. KUENDIG:

And I understand.

I want to

Because of that do

23

you think that you would require maybe more evidence or greater

24

evidence to sort of get passed those experiences you've had?

25

That was kind of a poorly worded question.

I apologize.

Let
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1
2

me try that again.
So there's what we call the burden of proof in this

3

case, and the Judge will instruct you it's called a

4

preponderance of the evidence.

5

so you know that the burden is beyond a reasonable doubt which

6

is a very high burden of proof.

7

is a lower burden of proof.

8

it like the scales of justice and they just have to be tipped

9

ever so slightly to satisfy the burden.

10

You've sat in a criminal case

Preponderance of the evidence

It's more like

I always look at

Because of your experiences with living next to a

11

school and your concerns about the activities that go on there,

12

would it be hard for you to rule in the plaintiff's favor if we

13

do present, you know,

14

scales of justice?

just a little bit, sort of to sway the

15

PROSPECTIVE JUROR:

16

MS. KUENDIG:

17

THE COURT:

Okay.

I don't know.
That's fair.

Elizabeth, have you ever -- living next

18

to a school do you and your family ever use the school for

19

recreational activities after hours such as,

20

for a walk or maybe kicking a ball, things like that.

21

PROSPECTIVE JUROR:

22

THE COURT:

23

PROSPECTIVE JUROR:

24

THE COURT:

25

I mean,

just going

We do.

Okay.
We do.

And do you see other people in the

neighborhood doing that?
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1

PROSPECTIVE JUROR:

2

THE COURT:

Okay.

All the time.
Do you have any problem with

3

people being on or around school grounds when school is not in

4

session?
PROSPECTIVE JUROR:

5

6

like 2:00 a.m. and 6:00 a.m.,

7

THE COURT:

8

PROSPECTIVE JUROR:

9

No,

it's just the hours between

5:00 a.m., yeah.

Yeah, that's kind of your backyard?
Yeah, tearing up the grass with

cars and those kind of things, yeah.

10

THE COURT:

11

MS. KUENDIG:

Okay.
You also indicated in your

12

questionnaire that you feel pretty strongly that people are too

13

eager to sue and you have concerns about how much lawsuits

14

cost.

15

experience behind those beliefs?

Can you just explain sort of the reasoning and your

PROSPECTIVE JUROR:

16
17

attorneys.

18

more than that.

19

Probably just jokes about

I have several in my family so probably nothing

MS. KUENDIG:

Okay.

And then you indicated that

20

there is a limit to the amount of money you'd be willing to

21

award a plaintiff regardless of the evidence that's been

22

presented.

Tell us what in your mind is the limit?
PROSPECTIVE JUROR:

23

I mean I

I think it's probably case by

24

case.

just think if it's ridiculously high, that it's

25

ridiculous so I think it depends on the damage, the injury,
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1

wouldn't be able to generalize.

2
3

MS. KUENDIG:

Okay.

But there's no, like, set dollar

amount?

4

PROSPECTIVE JUROR:

5

MS. KUENDIG:

No.

What about when the plaintiff is a

6

school district?

7

limit that you'd be willing to -- what you'd be willing to

8

award against a school district.
PROSPECTIVE JUROR:

9

10

Because you also indicated there would be a

Because that comes from tax

payers so I think that we all suffer under those circumstances.
MS. KUENDIG:

11

Would you weigh the evidence

12

differently in a case against a school district than you would

13

another person?

14

PROSPECTIVE JUROR:

15

MS. KUENDIG:

16

MR. LOTT:

17

mind.

18

dog training.

That's all I have for you.

Thank you.

I've got a question or two if you don't

You listed that among your activities your hobbies is
What do you do as far as dog training?

19

PROSPECTIVE JUROR:

20

MR. LOTT:

21

PROSPECTIVE JUROR:

22

A private company, possibly.

My own crazy dog.

What kind of dog do you have?
She is an Australian shepherd

(inaudible) mix.

23

(There is a printer going on in the background and it

24

makes it very difficult for the transcriber to hear.)

25

MR. LOTT:

Okay.

Do you take your dog on to the
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1

school grounds?

2

PROSPECTIVE JUROR:

3

THE COURT:

4

Okay.

Yes.
Do you have any feeling about

leash laws?

5

PROSPECTIVE JUROR:

6

THE COURT:

7

PROSPECTIVE JUROR:

Yes.

What are you feelings about leash laws.
That dogs should be leashed

8

unless they are in an environment where -- if we take our dog

9

there and if she's off leash to catch a ball, but if there are

10

other dogs that there's a problem with, then we make sure and

11

go home.

12

MR. LOTT:

13

THE COURT:

Thank you.
Elizabeth, one of the things that I'm

14

going to be doing in this case is giving you a series of

15

instructions that explain what the law is.

16

selected as a juror,

17

decide what happened, and then apply the facts to that law.

18

And as part of those instructions,

19

follow the law as I give it without respect to the identity of

20

the parties, personal feelings you may have about,

21

whether lawsuits are good or bad or who has to pay money out.

22

If you're selected as a juror in this case, can you

23

And if you're

I'll be asking you to listen to the facts,

I'm going to require you to

you know,

commit to following the law as I give it to you?

24

PROSPECTIVE JUROR:

25

THE COURT:

Okay.

Yes.
Thank you.

All right.

Pass?

COURT CERTIFIED DOCUMENT
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

00691

62

1

MS. KUENDIG:

2

THE COURT:

3

MS. KUENDIG:

No, your Honor.
No?

Okay.

Your Honor,

I would move for cause.

4

She indicated that because of her concerns about being a tax

5

payer that she may very well weigh evidence differently when

6

the school district is the defendant.

7

Honor asked her that question at the end, but there is case

8

law -- and I don't have it with me, but I can get it to you at

9

the break

I understand that your

that says that when someone expresses an opinion

10

that they would have a hard time because of a bias, that just

11

re-asking them the question would you follow my instructions

12

does not overcome the challenge for cause.

13
14

So I would ask that she be stricken for cause, your
Honor.

15

THE COURT:

16

MR. LOTT:

17

Mr. Lott.

I have positive and negative feelings

about her.

18
19

Okay.

THE COURT:

Uh-huh, but do you have a basis to refute

the challenge for cause?

20

MR. LOTT:

21

THE COURT:

No basis to refute.
You know I had several concerns about

22

her.

I think she's maybe just a little bit too close to the

23

whole school, dog.

24

feelings in about whether -- if I'm going to give her

25

instructions on city ordinances and things like that, which you

I worry about her sort of bringing her own
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1

know we need to decide,

I worry about her ability to follow

2

those so I'm going to go ahead and grant the challenge for

3

cause with respect to Juror 17.

4

Okay.

5

PROSPECTIVE JUROR:

6

THE COURT:

7

You're Katie?

Have a seat right there.

MS. KUENDIG:

9

PROSPECTIVE JUROR:

10

MS. KUENDIG:

14

Hi, Katie.
Hi.

You're a teacher.

Tell us where you

work?

12
13

There's a

microphone so we can record your answers.

8

11

Yes.

PROSPECTIVE JUROR:

I work at Lone Peak Elementary in

Sandy.
MS. KUENDIG:

Because of your employment and, you

15

know, being so involved in the school system and school

16

districts, would you have any concerns about whether you could

17

be fair and impartial when one of the parties is Salt Lake

18

School District?

19
20

PROSPECTIVE JUROR:
I know -- I don't know.
MS. KUENDIG:

22

PROSPECTIVE JUROR:
being a teacher,

24

did in the school.

25

I was thinking about it and

I guess maybe a little.

21

23

Well,

Okay.
I'm not sure.

I mean because me

I wouldn't want to get sued for something I
I don't know.

MS. KUENDIG:

So I was just

But there's a question in your mind.

COURT CERTIFIED DOCUMENT
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

00693

64

1

You're a little -- kind of weighing it and a little

2

uncomfortable?

3

PROSPECTIVE JUROR:

4

THE COURT:

Katie,

Yeah,

I mean --

so this case doesn't involve any

5

individual member or employee of the school district being

6

sued.

7

claiming that the district itself was negligent in the way that

8

it maintained the grounds of the school.

9

10

It's a suit against the school district generally

PROSPECTIVE JUROR:
THE COURT:

Oh, okay.

The defense in this case is that the

11

plaintiff himself was negligent in the way he conducted himself

12

around the grounds of the school.

13

you have -- would you have any trouble sitting fairly and

14

deciding this case knowing that it's not a teacher or employee,

15

but rather just the school district as a whole that is accused

16

of being negligent?

17

18

PROSPECTIVE JUROR:

So knowing that,

I don't think so.

I mean, do

I don't think

I'd be biased.

19

THE COURT:

20

MS. KUENDIG:

Okay.
Okay.

You also indicated that there is

21

a limit to the amount of money that you could award a plaintiff

22

regardless of the evidence.

23

just sort of explain why you feel that way?

24
25

PROSPECTIVE JUROR:

What is that limit?

Well,

And can you

I think like how much money

I guess it depends on what happened.

If, you know,

it was a
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1

severe injury,

I think it would just be the cost of the medical

2

expenses.

I don't think that -- I don't know if it was an

3

accident.

I don't think you should be rewarded for like loss

4

of enjoyment of your life.

5

have to take care of,

6

that injury.

I don't think you should be paid to heal

7

MS. KUENDIG:

8

PROSPECTIVE JUROR:

9

Like you have an injury that you

Okay.
There was like a question that

said something about if you should be awarded money just for

10

loss of enjoyment or something.

11

MS. KUENDIG:

No,

I don't know what it said.

I understand, but, yeah, they are

12

oddly bold words, but so are you saying that you couldn't

13

that there just -- you would be uncomfortable and have a bias

14

against awarding any money for something like loss of enjoyment

15

of life?

16
17

PROSPECTIVE JUROR:

I guess it depends on

the circumstances.

18
19

No, well,

MS. KUENDIG:

Okay.

So there are situations where

you think you would award money for loss of enjoyment of life?

20

PROSPECTIVE JUROR:

Yeah,

if it was like

yeah, if

21

was it like a totally random accident or something like a

22

ceiling grid fell on your head, you know what I mean?

23

sister had that at her work.

24

she's had, you know,

25

payment,

Like my

Something fell on her head and

injuries since and she hasn't gotten any

like nothing, so I think maybe that's unfair.
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MS. KUENDIG:

1

So if it wasn't -- I think your word

2

was totally random in that type of a case, would you have a

3

bias against awarding money for loss of enjoyment of life?

4

PROSPECTIVE JUROR:

5

MS. KUENDIG:

6

PROSPECTIVE JUROR:

7

MS. KUENDIG:

8

PROSPECTIVE JUROR:

9

MS. KUENDIG:

Yeah.

What about pain and suffering?
Yeah, that's different.

That's different.

Okay.

Yeah.

Then I noticed that you didn't answer

10

the second part of 21 which says is there a limit to the amount

11

of money you would be willing to award a plaintiff against a

12

school district.

13

PROSPECTIVE JUROR:

14

MS. KUENDIG:

15

PROSPECTIVE JUROR:

Okay.

What does it say again?

I can show you.
I'm having a little morning

16

sickness.

You'll notice the crackers so I'm a little -- oh,

17

um, yeah.

I mean there's got to be a limit.

18

like I want $10 million, you know what I mean?

19

fair.

20

MS. KUENDIG:

21

PROSPECTIVE JUROR:

You can't say
It's got to be

Okay.
It's got to meet the -- you can't

22

just say I think I deserve $2 million for that if it's not

23

worth that, you know what I mean?

24

payments (inaudible) were 20,000, you shouldn't be asking for a

25

million dollars because you just want some extra money.

If the medical bills or the

That's
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1

(inaudible) but.
MS. KUENDIG:

2

But because it's -- I guess I

just want

3

to focus on the part of the question that says because it's a

4

school district.

5

would your limits and the way you would view what was fair be

6

lower?

Would the fact that it's a school district,

PROSPECTIVE JUROR:

7

I

just think of me as a teacher,

8

like,

I don't want the school district to have to be paying out

9

money to all these different people where we have no money for

10

the classroom.

Like we need so much more money as teachers to

11

meet the needs of the kids.

12

district is having to pay all this money to other things or

13

more than they need to be paying,

14

kids.

15

MS. KUENDIG:

16

PROSPECTIVE JUROR:

So I feel like if the school

Uh-huh.

then it's going to hurt the

Okay.

Because, you know,

you realize as

17

a teacher your funding and the money you get paid and you know

18

to pay for the students is limited.

19
20

MS. KUENDIG:

I think those are all of my

questions.

21

MR. LOTT:

22

THE COURT:

23

Pass?

24

MS. KUENDIG:

25

Okay.

strike,

I don't have any questions.
Okay.

No,

Thank you.

Thank you, Katie.

your Honor.

I would move to

let's see, Juror No. 19 for cause because she's a
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1

teacher.

2

hard time awarding money against a school district because

3

she'd be concerned that it would affect the kids.

4

after she already said that she would -- unless it was an

5

absolutely random accident she really couldn't feel that she

6

could award money for loss of enjoyment of life which the law

7

says if we prove false, the plaintiff is entitled to.

8

9

She said pretty unequivocally that she would have a

MR. LOTT:

I didn't hear her say that.

What I heard

her say was depending on the circumstances she felt like she

10

could award damages.

11

isn't grounds for disqualification.

12

And that was

THE COURT:

I think the mere fact she's a teacher

Okay.

My recollection is that she did

13

express some concern with large judgments, but it seemed to be

14

large judgments in the abstract.

15

really what she thinks is they just need to be fair.

16

heard her say she's worried

17

district is paying out more than they need to be paying.

18

on those statements and the example she gave of her sister who

19

had been injured and had never been paid out,

20

sit fairly and hear this case.

21

And when asked,

she said
And I

she's only worried if the school
Based

I think she can

I don't think that she's got the kind of bias that

22

requires that we need to be able to strike her so I'll deny the

23

challenge for cause.

24
25

And we'll get Drew in here.

Drew, if you'll have a seat right there and just make
sure you answer into that microphone.
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1

PROSPECTIVE JUROR:

2

MS. KUENDIG:

3

PROSPECTIVE JUROR:

4

MS. KUENDIG:

Okay.

Hi, Drew.
Hi.

Real quick.

You indicated that there

5

would be a limit to the amount of money you would be willing to

6

award a plaintiff against a school district.

7

that way?
PROSPECTIVE JUROR:

8
9

10

I don't know.

Why do you feel

I feel like that's

probably the last place we should take money out of,

I guess.

Being honest I guess that's about what I feel.

11

MS. KUENDIG:

And because you feel that's the last

12

place,

13

Regardless of what the evidence was, you wouldn't award more

14

than,

15

is there in your mind a limit like you wouldn't award?

you know,

say $100,000 or a million or whatever it is?

PROSPECTIVE JUROR:

No,

not

I'd be open to any

16

award as long as it's like reasonable as far as,

17

the damage is, they {inaudible) whatever pretty much.

18

MS. KUENDIG:

Okay.

you know, what

Would it affect your ability to

19

award money for more amorphous things like loss of enjoyment of

20

life?

21
22

PROSPECTIVE JUROR:

Yeah,

I don't know how to really

explain that, but, yeah, pretty much like -- sorry,

23

MS. KUENDIG:

24

PROSPECTIVE JUROR:

25

MS. KUENDIG:

yeah.

No, we just want you to be honest.
Okay.

What about something like pain and
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1

suffering?

2

PROSPECTIVE JUROR:

3

MS. KUENDIG:

Yeah,

I'm more open to that one.

You're more open to that one.

Okay.

4

But you would have a hard time awarding money for loss of

5

enjoyment of life against a school district?

6

PROSPECTIVE JUROR:

7

MS. KUENDIG:

Okay.

Yeah.
And then you also indicated that

8

you think people are too eager to sue?

9

PROSPECTIVE JUROR:

10

MS. KUENDIG:

11

PROSPECTIVE JUROR:

Yes.

Why do you feel that way?
I've just witnessed a few times

I worked in freight for a really long time and had

12

of being

13

a couple of co-workers and my company would, you know, would

14

get,

15

for them being more negligent than anything, them not paying

16

attention to what they are doing and then blaming the employer

17

for it, but like one guy from a year ago he was like -- you

18

could tell he was stepping in front of forklifts and stuff on

19

purpose,

20

as -- because I was one of the forklift guys -- putting a

21

flashing light.

22

constantly instead of just like tapping the horn,

23

that far and there was still people trying to do stuff like

24

that so.

25

I don't know,

attempted lawsuits,

you know what I mean?

I guess, all the time

And our employer went as far

Every time you reverse on it,

MS. KUENDIG:

Okay.

All right.

it beeps
like, he went

I think you've
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1

answered all my questions.
I do.

Phil, did you have any?

2

MR. LOTT:

3

concerns about animal rights.

4

that?

5

PROSPECTIVE JUROR:

6

MR. LOTT:

You indicated that you have
What concerns have you got about

A lot.

Specifically there was a question whether

7

you felt like it was appropriate to maybe disregard the law and

8

you mentioned specifically animal rights and immigration.
PROSPECTIVE JUROR:

9

like,

Yeah, as far as animal rights,

10

I'm a vegan,

I'm a big animal rights guy so I kind of

11

don't side with anything that,

12

people like having dogs or hunting,

13

that so I'm pretty biased when it comes to anything to do with

14

animals.

15

MR. LOTT:

16

PROSPECTIVE JUROR:

I don't know,

laws imposed on

like I'm pretty against all

What dog laws do you have concerns about?
Dogs being put to sleep you know

17

for owners not -- either like -- I don't know.

Like I look at

18

it like any dog could bite anybody at any given time depending

19

on the situation the dog is in.

20

stepped on a dog's tail and they don't know any different.

21

know they are just doing what they know how (inaudible).

22

kind of have issues with a lot of that when -- I mean I know

23

the owner is losing a member of their family and all that,

24

hopefully they look at it that way, but to me it's still not

25

okay.

Like this kid could have
You
So I
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1

MR. LOTT:

2

THE COURT:

Okay.

Thank you.

Drew, earlier when we had everybody in

3

here,

4

the shoes of the plaintiff and then the shoes of the defendant

5

and to let us know whether you should be somebody who should be

6

deciding this case or whether if you are the plaintiff or the

7

defendant, you would want yourself to be deciding the case.

8

In this case where you've indicated that you have

9

I asked a question where I asked you to put yourself in

some reluctance,

you may have some reluctance in assessing

10

damages against a school district,

11

in the shoes of the plaintiff and you feel that you have been

12

injured,

13

award,

14

that injured you was a school district rather than a private

15

corporation?

16

in fact,

if you put yourself

would you be comfortable reducing a damage

seeing a damage award reduced simply because the entity

Would that seem fair to you?

PROSPECTIVE JUROR:

17

know.

18

situation, but,

19

I mean,

That's kind of hard.

Yeah, probably not.

I don't

That all depends kind of on the

yeah, probably not.

THE COURT:

Okay.

One of the things I'll do if I ask

20

you to serve as a juror on this case is direct you to simply

21

follow the law as I give it to you and not to show favoritism

22

towards one side or the other simply because one is an

23

individual, the other is an entity supported by tax payers, but

24

to just treat them fairly under the law.

25

If you're selected as a juror, can you put aside any
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1

personal feelings or prejudices that you might have and simply

2

follow the law as it's given and trust that the law is correct?

3

PROSPECTIVE JUROR:

4

THE COURT:

5

MS. KUENDIG:

6

THE COURT:

7

I believe I could.

Thank you.

Could I

just follow up?

And you may absolutely follow up.

Certainly.
MS. KUENDIG:

8

9

Okay.

Yeah,

Thank you,

your Honor.

Just following

up on that same sort of tact.

10

PROSPECTIVE JUROR:

11

MS. KUENDIG:

Uh-huh.

So if the instruction on the law is

12

that if the plaintiff proves negligence and the negligence

13

caused loss of enjoyment of his life,

14

for it?
PROSPECTIVE JUROR:

15

could you award damages

Like what classifies like loss of

16

enjoyment of life like,

17

problems or you're just not happy about what happened?

18

really follow the whole thing.
MS. KUENDIG:

19

20

you know,

you wake up with actual

Your Honor,

I don't

I don't want to overstep

the instructions.
THE COURT:

21

Sure.

So the law provides that somebody

22

whose been injured by the wrongful conduct of another person,

23

that that person can be entitled to what we call just general

24

damages.

25

somebody for things that you can't really quantify.

And they are damages that are meant to compensate
It's not
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1

lost work, it's not medical bills, but it's more you suffered

2

pain, you suffered emotional distress, you suffered just sort

3

of loss of enjoyment of your life for a period of time and the

4

law recognizes that somebody who is injured by the conduct of

5

another is entitled to some monetary damages to compensate for

6

those sort of unquantifiable injuries.

7

As I said before, I'm going to instruct you to follow

8

the law.

9

provides for those sorts of damages and that you and the jurors

10

would be the one deciding how much somebody's loss of enjoyment

11

of life is worth, could you sit in a case like this and fairly,

12

if you determine there's fault on the part of the school

13

district, fairly assess damages for loss of enjoyment of life

14

for the plaintiff?

15
16
17

So I guess the question is knowing that the law

PROSPECTIVE JUROR:

Yeah, I think so.

Like as long

as I'm getting what it means, like, yeah.
THE COURT:

Okay.

We're not going to be asking you

18

to just, you know, assess a large number based on nothing, but

19

you're going to be evaluating the extent to which, again, if

20

fault is determined, the extent to which the plaintiff actually

21

suffered emotional distress, loss of enjoyment of life, mental

22

anguish, things like that.

23

designate a number to fairly compensate him for that.

24

PROSPECTIVE JUROR:

25

THE COURT:

And you'll be asked to sort of

Okay.

So we want to make sure that the jurors
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1

who sit on this case could do that and follow the instruction

2

that I give them without regard to past experiences that

3

they've had that may cause them to think that that's not a fair

4

way -- that the law shouldn't be that way.

5

I guess would you disagree with that as a statement

6

of the law that people are entitled to compensation for

7

unquantifiable damages?

8

PROSPECTIVE JUROR:

9

THE COURT:

Okay.

10

MS. KUENDIG:

11

THE COURT:

12

PROSPECTIVE JUROR:

13

MS. KUENDIG:

14

THE COURT:

15

MS. KUENDIG:

Yeah,

I don't disagree with that.

Anything else?

No, your Honor.
Okay.

Thank you.
Thank you.

Could I have a moment, your Honor?
Sure.

Let's hold up on that one.

Your Honor,

I would move for cause just

16

because of the -- he pretty clearly said from the beginning

17

that loss of enjoyment of life was going to be an issue for him

18

especially against a school district.

19

these are people that don't understand the law or the legal

20

system and so, you know,

21

what they say, but he did say it so I am moving for cause.

22

THE COURT:

23

MR. LOTT:

24

THE COURT:

25

MR. LOTT:

It's so hard because

you don't always know if they mean

Okay.

Mr. Lott.

I'll pass.
What do you mean you'll -I don't object to her for cause argument.
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1

I have some concerns too, but I don't know that they rise to

2

the level of cause.

3

THE COURT:

Okay.

I will -- if you don't have an

4

objection to her for cause argument,

5

rehabilitated him fairly well, but if you're still concerned,

6

we'll strike him for cause so.

7

MS. KUENDIG:

I think I

And, your Honor, thank you for jumping

8

in on that one.

9

over what I was supposed to

10

I mean,

I got really nervous that I was going to go

THE COURT:

Yeah, that's all right.

You know you ask

11

all the questions you want and I'll usually try to take a stab

12

at rehabilitating them that way and we see where we end up so.

13

14

Now, we've got John coming in next.

Your challenge to him was based on his reluctance to?

15

MR. LOTT:

16

THE COURT:

17

MR. LOTT:

19

THE COURT:

20

MR. LOTT:

21

THE COURT:

23

The preponderance of the evidence.
Reluctance to follow the preponderance of

the evidence standard.

18

22

And remind me.

I recall that.

What he understood.
Okay.
It wasn't my objection.
Right.

It was Ms. Kuendig's objection.

Go ahead and bring him in.

John, thanks for coming back in.

Sometimes we ask

24

you a few questions and then we talk a bit and then we have a

25

couple of more questions.
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You had mentioned that you,

1

if I recall right, were a

2

little unsure about whether you could apply a particular

3

standard to this case of proof, what we call a standard of

4

proof.

5

preponderance of the evidence.

6

your ability to understand the standard when I explain it to

7

you and apply that to the facts of this case?

In this case the standard is going to be by a

PROSPECTIVE JUROR:

8
9

Do you have any concerns about

What's preponderance of the

evidence?

10

THE COURT:

11

I've got the instruction here.

12

that is?

13

instruction that I'm going to give to the jury later on about

14

preponderance of the evidence, okay?

15

Here we go.

That's a great question.

Let me see if

Anybody remember what number

All right.

I'll read you the

You may have heard that in a criminal case proof must

16

be beyond a reasonable doubt, but this is not a criminal case.

17

In a civil case such as this one a different level of proof

18

applies, proof by a preponderance of the evidence.

19

you that a party has a burden of proof that a party must prove

20

something by a preponderance of the evidence,

21

party must persuade you by the evidence that the fact is more

22

likely to be true than not true.

23

When I tell

I mean that the

Another way of saying this is proof by the greater

24

weight of the evidence however slight.

Weighing the evidence

25

does not mean counting the number of witnesses nor any amount
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1

of testimony.

Rather it means evaluating the persuasive

2

character of the evidence.

3

consider all of the evidence that applies to a fact no matter

4

which party presented it.

5

of evidence is for you to decide.

6

evidence, if you decide that a fact is more likely true than

7

not, then you must find that it has been proved.

In weighing the evidence you should

The weight to be given to each piece
After weighing all the

8

On the other hand, if you decide that the evidence

9

regarding a fact is evenly balanced, then you must find that

10

the fact has not been proved and the party has therefore failed

11

to meet its burden of proof to establish that fact.

12

So that's kind of the best description of

13

preponderance of the evidence that all of the lawyers and

14

judges in the world have been able to come up with.

15

that instruction make sense to you and can you follow it when I

16

give it to you as applied to this case?

17

PROSPECTIVE JUROR:

18

THE COURT:

19

Okay.

PROSPECTIVE JUROR:

21

THE COURT:

23

I could.
Do you have any questions about

the instruction?

20

22

So does

Okay.

Okay.

No questions.
Thank you.

Appreciate it, John.

Do we still have a challenge?
MS. KUENDIG:

Your Honor,

I do still have the

24

challenge just because of those really long pauses.

25

makes me wonder,

It just

you know, based on what he said earlier if he
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1

can really kind of wrap his head around that,

2

against a school district.
THE COURT:

3

4

and especially

Yeah, what is it that he said earlier

that gives you pause about his ability to apply that standard?
MS. KUENDIG:

5

Yes.

I put them away.

Hold on.

Let me just find my

6

notes.

It was when we were -- I was asking

7

him about his feelings on the fact that there were too many

8

lawsuits and people are eager to sue and, you know,

9

of his feelings about lawsuits.

just sort

And he talked about sort of

10

being aware of people around him and,

you know,

11

the news of people that file lawsuits and he thinks people need

12

to take more responsibility for themselves.

13

went into the preponderance of the evidence issue and,

14

know,

15

cause you pause?

16

follow -- you know,

17

burden?

18

he had concerns about whether or not he could.

And that's when I

in a civil case the burden is fairly low.
Does that,

you know,

just in general

you

Does that

do you feel you could

find for the plaintiff based on this low

And he really seemed to say that he couldn't or that

19

And so his long pauses when we brought him back just

20

kind of re-enforced that concern that I have that he really

21

could not follow it.

22

THE COURT:

So you're worried that his acknowledgment

23

that he will follow the law is sort of reluctant and begrudging

24

and that I'm sort of twisting his arm to get him to follow that

25

standard?
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1

MS. KUENDIG:

2

any means, your Honor.

3

anybody that is not in the legal system.

4

is.

5

THE COURT:

6

MS. KUENDIG:

7

THE COURT:

8

MR. LOTT:

9

10

No,

I'm not saying twisting his arm by

This is a bizarre environment for
It just is what it

Yeah, it is.
And so the pauses were notable to me.
Okay.

Mr. Lott.

To me the pauses reflect a thoughtful

individual that was considering his answers.

I don't have the

same concern.
THE COURT:

11

I don't think I can strike a juror four

12

cause based on pauses.

13

instruction.

14

any questions about it.

15

challenge for cause with Mr. Stover,

I read it to him in its entirety.

Okay.

16

He said he would follow the

Lyle,

He didn't have

You know I'm going to deny the
John.

if you'll come have a seat right here,

17

you'll see a chair with a microphone on it.

18

speak into that microphone, we make sure to pick up all of your

19

answers.

20

MS. KUENDIG:

21

PROSPECTIVE JUROR:

22

MS. KUENDIG:

23

Hi,

And if you'll

Lyle.
Hi.

I'm good.

How you doing?
Thank you.

How are you

doing?

24

PROSPECTIVE JUROR:

25

MS. KUENDIG:

Pretty good.

I wanted to ask you a little bit about
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1

what you do for a living.

I notice that you wrote down

2

custodian Draper City building.
PROSPECTIVE JUROR:

3

Tell us about that.

During the day I work at IFA

4

which is across the street from Draper City building.

5

in the big (inaudible) drive truck and process feed and make

6

feed for animals.

7

facilities department there and take care of the grounds and so

8

forth with the building.
MS. KUENDIG:

9
10

11

Draper City,

grounds.

I work

I'm a custodian in the

And you say you take care of the

Is that things like landscaping?
PROSPECTIVE JUROR:

No,

we take

we clean the walks

12

of snow so people can come in without any danger in the

13

wintertime and stuff like that.

14
15
16
17
18
19

MS. KUENDIG:

Okay.

What about do you take care of

the parking lots, driveways, that kind of thing?
PROSPECTIVE JUROR:

Only to clean up trash and leaves

and debris in the fall and spring.
MS. KUENDIG:

Is it a school by the way that

(inaudible?)

20

PROSPECTIVE JUROR:

21

MS. KUENDIG:

Pardon?

The Draper City building, are you

22

referring to like the city hall building or are you referring

23

to a school,

24
25

another type of building?

PROSPECTIVE JUROR:
building there,

I

just take care of the Draper

city buildings.
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1

MS. KUENDIG:

2

THE COURT:

Offices, that kind of thing?
Are you speaking of there's a building

3

that used to be the old school that I think is now the Draper

4

City Hall.

5
6

PROSPECTIVE JUROR:

private company and they built a new one.

7

THE COURT:

8

PROSPECTIVE JUROR:

9
10
11

The old school, they sold it to a

Okay.

A new city hall?
Facility.

And they have a new

police department, added a wing on to that.
THE COURT:

Okay.

It's been a while since I've been

down in that area.

12

PROSPECTIVE JUROR:

13

THE COURT:

Okay.

Yeah,

it's a pretty big outfit.

Lyle, are you involved in any way

14

in making decisions about the structure or layout of the

15

grounds such as, you know, whether there are speed bumps in

16

place, where garbage cans might be put, security for the

17

grounds, anything like that?

18

PROSPECTIVE JUROR:

No, we just -- sometimes I have

19

to go on security detail and lock up all the doors at night,

20

make sure things are normal, operating after meetings and

21

certain events that go on like that.

22

23

THE COURT:

Okay.

So there are other people who take

care of deciding what the grounds look like?

24

PROSPECTIVE JUROR:

25

THE COURT:

Exactly.

And what goes where?
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1
2

PROSPECTIVE JUROR:

Yeah, the public works take care

of all the other city buildings and outside details.
MS. KUENDIG:

3

Do you have any responsibility for,

4

I don't know if this is applicable, but for locking up or

5

putting up gates at night or locking up a parking lot?
PROSPECTIVE JUROR:

6

and

No, not a parking lot, but our

7

other job at Draper IFA, we have to go through and set all the

8

security.

9

through a pit or the drain falls.

We have a couple chains we put up so people don't go
We have chains we put across

10

the truck dump and make sure the alarm is set over there and so

11

no people trespass and get up

12

building from school kids and that that shouldn't be so.
MS. KUENDIG:

13

14

Okay.

we've had trespassers on the

What kind of chains do you put

up?
PROSPECTIVE JUROR:

15

They are normal like a safety

16

chain.

17

hanging on it so people can see them so we don't have bike

18

riders -- we have a truck pit that bikes could fall into if

19

they went driving through there and that's one of the safety

20

devices.

21

It's about 10 feet long with a metal piece that's

MS. KUENDIG:

Do you have hold any beliefs or

22

feelings as to the sort of safety or effectiveness of those

23

chains that you described?

24
25

PROSPECTIVE JUROR:

Yeah, they keep people from

danger and keep the company from being in trouble.

If safety
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1

measures aren't put up in place, there can be some serious

2

problems with things going on.

3

THE COURT:

Lyle, are you involved in any way in

4

deciding what type of chain or barrier to put around that

5

enclosure?
PROSPECTIVE JUROR:

6

No, we have a maintenance

7

department.

8

upgrades,

9

we just follow and work with that.

10

They meet with management and decide what

safety upgrades in the mill that need to be done and

THE COURT:

Okay.

So you're responsibilities there

11

are limited to simply implementing what measures another

12

department decides what should be put in place.

13

PROSPECTIVE JUROR:

14

THE COURT:

15

MS. KUENDIG:

Exactly.

Okay.
If the evidence showed that there was a

16

similar mechanism to what you use at the mill, would you have

17

any bias as to whether or not it was,

18

appropriate?

19

PROSPECTIVE JUROR:

let's say, dangerous or

We have safety meetings once a

20

month there,

look for any things brought up during safety

21

meeting that we should curtail or remodel or let everybody know

22

about so we can avoid injury to employees and be safe for the

23

public in general all over the property, any

24

equipment,

25

bring forth ideas or things they encounter.

stuff like that.

(inaudible), any

So it's all up to the employees to
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THE COURT:

1

Lyle, you may,

if you're selected as a

2

juror in this case, hear some evidence that the security

3

measures that were used by the school district may in the

4

opinion of some people have been inappropriate or dangerous.

5

Would you be able to put aside things that you've heard at

6

work, opinions you've heard from people at work and decide this

7

case solely on the evidence that you hear in the courtroom here

8

today without regard to your experience in securing the areas

9

that you have at work?

10

PROSPECTIVE JUROR:

11

THE COURT:

Okay.

I think I could.
So if somebody in this courtroom

12

comes in and says something that disagrees with what you've

13

heard from the safety team at work, you can give that weight

14

without letting what you hear at work effect you?

15

PROSPECTIVE JUROR:

16

THE COURT:

17

MS. KUENDIG:

Yes.

Okay.
Lyle, can I also ask you briefly about

18

limits.

19

limit to the amount of money that you would be willing to award

20

a plaintiff in a civil case regardless of what the evidence

21

was.

22

You indicated in your questionnaire that there's a

What is that limit or what are those limits?
PROSPECTIVE JUROR:

I haven't really thought about

23

limit on that, but some things,

24

extraordinary

25

on the amount of damage to a person or something like that.

I don't know,

could just be

I think over-extraordinary amounts or depends
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1

Never been involved in a case really in deciding that so I

2

don't know.
MS. KUENDIG:

3

just

There are some types of damages that

4

are not sort of quantifiable in terms of, you know,

5

going to see a bill or an invoice and know that that's a dollar

6

amount.

7

limit or any concern that you would have about your ability to

8

award some adequate compensation for loss of enjoyment of life

9

if it's proven that there was,

10

So things like loss of enjoyment of life,

is there a

some loss for a period

of time?

11
12

in fact,

you're

PROSPECTIVE JUROR:
into that.

13

I never really thought deeply

I can't explain much more about that.
MS. KUENDIG:

Okay.

What about when the plaintiff is

14

a school district?

You also indicated that there would be a

15

limit to the amount of money that you would be willing to

16

award.

17

affect what in your mind would be excessive?

Does the fact that the defendant is a school district

PROSPECTIVE JUROR:

18

19

set amount.

20

leg or a death.

21

I

I

just can't -- I don't have a

just don't how you put a price on an arm or a
It's just -- I don't know.

MS. KUENDIG:

Knowing that this case involves Mr.

22

Gaston and a school district,

do you feel that you would be

23

starting,

24

starting viewing parties equally,

25

the other more of a benefit of the doubt?

if you picture the scales of justice, that you'd be
not necessarily giving one or
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1

PROSPECTIVE JUROR:

I think that would depend on the

2

evidence as the story progressed and then, but going in equally

3

I would say yeah,

4
5

equal.

MS. KUENDIG:

Okay.

Those were all my questions.

Thank you.

6

PROSPECTIVE JUROR:

7

MS. KUENDIG:

8

MR. LOTT:

9

THE COURT:

10

All right.

Thanks.

Do you have any questions, Phil?

I don't have any questions.
Thank you,

MS. KUENDIG:

Lyle.

Your Honor,

Thank you.

Pass?

I do move for cause.

11

Because of what he does and the fact that he has prior

12

experience with very similar chains or cables, there is a

13

significant concern that not only he will view the evidence in

14

a prejudicial way, but that he will share it with the other

15

jurors in deliberations.

16

similarity I would move for cause.

17

So because of just the extreme

And I think it's sort of exacerbated by the fact that

18

he couldn't -- he answered on the form that there were limits

19

and when pressed about it,

he couldn't explain it, but he also

20

couldn't explain it away.

You know he clearly answered yes,

21

you know,

22

combination of these two issues I would ask the Court to strike

23

him for cause.

24
25

his gut reaction was yes.

MR. LOTT:

So I think with the

I don't feel there's a basis for cause.

The fact that he may have experience with a cable or a chain,
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1

mean,

if we use that standard, anybody that drives a motor

2

vehicle would be excluded because they have experience with a

3

motor vehicle.

4

think the mere fact that he's used a cable or a chain is not a

5

disqualifying factor.

And you could extend it to almost anything.

THE COURT:

6

Okay.

I think his experience with the

7

cable and/or the chain in his work is very different from the

8

issue in this case.

9

a public building.

His work is not a public place.

It's not

It's not a place where people go

10

recreationally or otherwise.

11

a chain that separated off the road that secures what is

12

actually a dangerous area.

13

all of that aside and rely simply on what's given here in

14

court.

15

of him being unfair or bias and I'll deny the challenge for

16

cause.

17

So based on that,

Kyle,

I

It's a private business and it's

He stated clearly that he could put

I don't think there's a danger here

if you'll have a seat right there.

There's a

18

microphone on that chair and just make sure you use that to

19

answer the questions so our recording equipment picks it up.

20

PROSPECTIVE JUROR:

21

THE COURT:

22

MS. KUENDIG:

Okay.

When you're ready, Counsel.
Thank you,

your Honor.

Kyle,

I wanted

23

to follow up with you on your answer to Question 18.

It said,

24

If after hearing the evidence in this case you are convinced

25

that the plaintiff has failed to prove a negligent act by the
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1

school district causing his jury, would you have difficulty not

2

awarding damages to the plaintiff?

I was just curious about that answer.

3

4

And you said yes.
Could you

explain it?
PROSPECTIVE JUROR:

5

In some cases in my opinion I

6

don't think money is necessarily a reward for a -- I mean,

7

either way it isn't the all be it as far as hey I won the case.

8

I got money.

9

mumbling here.

I don't know.

In my opinion I guess that

I'm

I guess what I'm saying is I don't

As far as

is the reward in all of this.

10

think money is a total

11

is that the gain, getting money or not getting money?

I mean

12

MS. KUENDIG:

13

PROSPECTIVE JUROR:

I don't know.

MS. KUENDIG:

I'll just kind of jump on that

14
15

Okay.
Does that satisfy

you?
Well,

16

and see if I can clarify a little bit.

17

And so what we are asking for is if we prove that Salt Lake

18

City School District was at fault for Mr. Gaston's damages, we

19

are asking for money.

20

PROSPECTIVE JUROR:

21

MS. KUENDIG:

This is a civil case.

Okay.

Does -- and money for things like

22

medical expenses that are more easily quantifiable and also

23

things like pain and suffering, emotional distress,

24

enjoyment of life.

25

PROSPECTIVE JUROR:

loss of

Okay.
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1
2

MS. KUENDIG:

Do you feel that you would be willing

and able to award damages if we proved our case?

3

PROSPECTIVE JUROR:

4

MS. KUENDIG:

5

Okay.

PROSPECTIVE JUROR:

7

MS. KUENDIG:

8

PROSPECTIVE JUROR:

9

MS. KUENDIG:

11

12

And then just you mentioned that

somebody that you are close to was -- your sister-in-law.

6

10

I think I would be able to, yes.

Yes.

Uh-huh.

Is a high school teacher?
Yes.

Is she a high school teacher in the

Salt Lake City School District?
PROSPECTIVE JUROR:

She's at West High School.

I

don't know what district that falls under.

13

MS. KUENDIG:

Okay.

14

PROSPECTIVE JUROR:

15

MS. KUENDIG:

She's been there 20 years.

Would her employment cause you to view

16

the evidence differently in this case or approach this case

17

with any bias towards the school district?

18

PROSPECTIVE JUROR:

19

MS. KUENDIG:

20

Okay.

I don't believe so, no.
So you think that you'd be

coming at it looking at each side on an even basis?

21

PROSPECTIVE JUROR:

22

THE COURT:

23

(The following discussion was held at the Bench.)

24

Am I mistaken that West High is in the Salt Lake City

25

Yes.

Would counsel approach real quick?

School District?
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1

MR. LOTT:

2

THE COURT:

3

MS. KUENDIG:

4

THE COURT:

5

MR. MIFFLIN:

6

It is?

I thought it was Jordan.

No, West High is downtown.
It's downtown.
That's the one on the west side.
(Inaudible) nodded yes so I'll take him

at his word.

7

MS. KUENDIG:

Yeah.

8

MR. MIFFLIN:

Mr. Schulte, the representative from

9

the school district,

10

THE COURT:

11

MR. LOTT:

12

THE COURT:

13

nodded yes.
Okay.

That's obviously (inaudible).

MS. KUENDIG:

15

THE COURT:

juror whose wife

His sister.
Oh, okay.

Sister-in-law or sister?

17

18

So we're talking about a

and we're suing his wife's employer?

14

16

Okay.

MS. KUENDIG:

The sister-in-law.

Sister-in-law.
I'd have to look at the form.

I know

it's not sister.

19

THE COURT:

I'm inclined to make sure he understands

20

that and tell him this is a Salt Lake City School District case

21

and to explore his feelings.

22

jury and get two days into this and have him learn this is the

23

same district that my sister-in-law works for and have a

24

problem.

25

MS. KUENDIG:

I don't want to put him on the

Okay.
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THE COURT:

1

2

ask whatever follow up is needed.

3

MS. KUENDIG:

4

THE COURT:

5

MS. KUENDIG:

6

THE COURT:

8

MS. KUENDIG:

10

Thank you.
Okay.
Your Honor, would you like me to

proceed or?

7

9

So let's go ahead and tell him that and

Yeah.

Go ahead, yeah.

Kyle, so we were just wanting to inform

you ahead of time that West High School is in the Salt Lake
City School District.

11

PROSPECTIVE JUROR:

12

MS. KUENDIG:

Okay.

Because of the fact that your

13

sister-in-law has been employed by essentially Salt Lake City

14

School District for 20 plus years, does that change your answer

15

to any of these questions, make you concerned about your

16

ability to award damages against this school district?
PROSPECTIVE JUROR:

17
18

It doesn't have a bearing,

no.

19

MS. KUENDIG:

20

PROSPECTIVE JUROR:

21

THE COURT:

22

I do.

Okay.

Thank you.
Uh-huh.

What's your sister-in-law going to say if

you render a damage award against her employer?

23

PROSPECTIVE JUROR:

24

THE COURT:

25

PROSPECTIVE JUROR:

Okay.

I have no idea.
All right.
I won't tell her.
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1

THE COURT:

2

MS. KUENDIG:

3

THE COURT:

4

MS. KUENDIG:

5

THE COURT:

6

MS. KUENDIG:

7

THE COURT:

8

MR. LOTT:

9

THE COURT:

10

Okay.

Thank you.

No further questions.
Okay.
Thank you.
Thank you, Kyle.

Okay.

Any challenge?

Pass, your Honor.
Pass, Mr. Lott?

Pass.
Okay.

Is it Gary?

If you'll have a seat

there and just make sure that mic picks up your answers.

11

PROSPECTIVE JUROR:

12

MS. KUENDIG:

13

PROSPECTIVE JUROR:

14

MS. KUENDIG:

Okay.

Hi, Gary.

I

Hi.

just wanted to touch on a few things.

15

You indicated that you are a teacher?

16

PROSPECTIVE JUROR:

17

MS. KUENDIG:

18

PROSPECTIVE JUROR:

19

Any other questions?

I am a retired teacher.

Okay.

Where did you teach?
I taught at Davis High School in

the Davis District.

20

MS. KUENDIG:

21

Salt Lake City School District?

Did you ever work at any time in the

22

PROSPECTIVE JUROR:

23

MS. KUENDIG:

No,

I didn't.

You answered that there would be a

24

limit to the amount of money that you would be willing to award

25

a plaintiff regardless of the evidence that was presented.
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1

you tell us why you answered yes to that question?
PROSPECTIVE JUROR:

2

Obviously there has to be some

3

limit, you know, clearly an infinite amount would be ridiculous

4

so there has to be some type of a limit.
MS. KUENDIG:

5

But do you have in your mind some sort

6

of dollar amount over which,

7

never award somebody?
PROSPECTIVE JUROR:

8

9

regardless of the evidence, you'd

No,

I haven't thought of any

specific limit.

10

MS. KUENDIG:

What about when the plaintiff is a

11

school district?

12

how you would approach the evidence in this case?

13

Does that impact your thoughts or feelings or

PROSPECTIVE JUROR:

14

distinct thought.

15

of what the entity is, they have to maintain a level of

16

responsibility I would say.

17
18

I

I can't say that I would have a

just don't believe, you know,

MS. KUENDIG:

regardless

I think that's all the questions I

have.

19

THE COURT:

Mr. Lott?

20

MR. LOTT:

21

THE COURT:

22

MS. KUENDIG:

23

THE COURT:

24

MS. KUENDIG:

25

MR. LOTT:

I have no other questions.
Gary,

Thank you.

thank you.

~

Thank you very much.
Pass?
Pass.

Pass.
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1

THE COURT:

2

MS. KUENDIG:

3

Okay.

Thank you.

Oh, your Honor, before we bring -- I

wanted to address something sensitive.
THE COURT:

4
5

us just 30 seconds.

6

for a moment.

Okay.

All right.

Rachel, would you give

If you'd just wait in the breezeway there

7

Counsel, approach real quick.

8

(The following discussion was held at the Bench.)

MS. KUENDIG:

9

10

your Honor.

THE COURT:

12

MS. KUENDIG:

(inaudible),

Okay.
And my law firm does all of the

(inaudible) work for that law firm (inaudible).

14

MR. LOTT:

15

MS. KUENDIG:

16

So I'm looking at this

Her husband is an attorney for (inaudible).

11

13

All right.

(Inaudible)

(Inaudible) .

(Inaudible).

I just want -- I didn't

want that to not be known.
THE COURT:

17

Okay.

So your law firm -- no, your law

18

firm does all the attorney malpractice work, defense work,

19

assume?

20

MS. KUENDIG:

21

THE COURT:

22

MS. KUENDIG:

23

THE COURT:

I

Defense work.
For her husband's law firm?
Yes.
Okay.

Why don't we ask her just some

24

general questions about how much she knows

25

ought to just tell her.

well, maybe we

Tell her that and let her decide
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1

whether that's going to influence because,

2

her all the questions and she may go home tonight and find out

3

that there's that relationship and that may influence her so

4

why don't you tell her that.

5

MS. KUENDIG:

6

THE COURT:

I mean, we can ask

Okay.
And then just ask her if that

7

relationship is going to cause her to view more favorably or

8

less favorably or neutral.
MS. KUENDIG:

9
10

THE COURT:

I didn't want that to be a surprise.
All right.

Rachel, if you'll have a seat

11

right there.

Just make sure your answers get in that

12

microphone and the parties just have a couple follow up

13

questions.
MS. KUENDIG:

14

Hi, Rachel.

I have a question for you.

15

You indicated that there would be a limit to the amount of

16

money you would be willing to award a plaintiff against a

17

school district.

18

question?

19

Can you explain why you answered yes to that

PROSPECTIVE JUROR:

I believe school districts are

20

kind of strapped for money as it is and it usually comes from

21

tax payers.

22

MS. KUENDIG:

Because of your feelings that school

23

districts are strapped for money do you -- on the issue of what

24

somebody may be entitled to for damages, would you -- would

25

that affect the way you ruled or what award you made?
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PROSPECTIVE JUROR:

1

I

Well,

I would expect it to be

2

fair.

3

be, but I think fair is fair.

4

you know, what is currently acceptable is what I would -MS. KUENDIG:

5

6

just -- and I don't have an idea of what fair would

But would fair be different when the

defendant is a school district than if the defendant was

7

PROSPECTIVE JUROR:

8

MS. KUENDIG:

9

PROSPECTIVE JUROR:

10

corporation?

-- a big corporation?

Okay.

No.

No,

I -- versus a

I see that your husband is a

lawyer?

13

PROSPECTIVE JUROR:

14

MS. KUENDIG:

15

No.

I don't know maybe.

MS. KUENDIG:

11

12

I mean whatever the amount is,

Uh-huh.

How long has he been with Callister?

You said three years?

16

PROSPECTIVE JUROR:

17

MS. KUENDIG:

18

PROSPECTIVE JUROR:

19

MS. KUENDIG:

20

& Jensen.

21

firm from time to time.

About three years.

And is he still there now?
Yes.

I'm with a law firm called Christiansen

My law firm actually represents your husband's law

22

PROSPECTIVE JUROR:

23

MS. KUENDIG:

Uh-huh.

I didn't want that to be a surprise to

24

you.

25

and mine cause you any concern about your ability to be fair

Would that relationship between your husband's law firm
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1

and impartial to either side in this case?

2

PROSPECTIVE JUROR:

3

MS. KUENDIG:

4

MR. LOTT:

5

PROSPECTIVE JUROR:

6

MR. LOTT:

7

THE COURT:

I don't think so.

Those are all the questions that I had.

What type of law does your husband do?

Okay.

Retirement plans.
Thank you.

Rachel,

That's all I have.

if you're selected as a juror on

8

this case, one of the things I'm going to ask you to do right

9

now is just for now keep to yourself who the attorneys are and

10

the relationship between the plaintiff's firm and your

11

husband's lay firm.

12

juror, you'll have the opportunity to discuss at length with

13

him once the trial is over, but I think for the sake of

14

maintaining your sort of impartiality in the case if you are

15

selected as a juror,

16

okay?

That's something, if you're selected as a

I'll ask you to not tell him that fact,

All right.

17

Anything else?

18

MR. LOTT:

19

MS. KUENDIG:

20

THE COURT:

21

MS. KUENDIG:

22

THE COURT:

23

MS. KUENDIG:

Nope.
No, your Honor.
Okay.

Thank you.

Pass?

Could I have just a second?
Sure.
Your Honor, we would move to strike for

24

cause Juror No. 28.

25

indicated that she felt that they were strapped for money, that

Because this is a school district she

COURT CERTIFIED DOCUMENT
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

00728

99

1

it could raise taxes.

2

is fair different against, you know, a corporation, let's say,

3

than a school district, she suggested that yeah it is different

4

in her mind and so she's not starting from even.
THE COURT:

5

6

And I asked her point blank, you know,

My recollection is she said -- she kind

of made a funny face and then said maybe.
MR. LOTT:

7

I don't have any objection to her.

Her

8

responses didn't strike me as being -- my impression was that

9

she had concerns of school district budgets which I mean is

10

that an uncommon view?

11

about school district budgets.

12

THE COURT:

13

I don't think it is.

Okay.

I'm concerned

My kids are in school.

So I'm hearing you objecting to

the challenge for cause.
MR. LOTT:

14

The other ground of her having association

15

with Ms. Kuendig's law firm I think is an issue too.

16

have an objection to the motion for cause.
THE COURT:

17

Okay.

I will strike Juror 28 for cause.

18

Spouses of attorneys never get on juries.

19

plain truth.
Okay.

20

I don't

That's just the

Larry, if you'll come up and have a seat in

21

this chair and make sure to use that microphone for all of your

22

answers.

23

PROSPECTIVE JUROR:

24

THE COURT:

25

MS. KUENDIG:

Okay.

Thank you.
Hi, Larry.
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1

PROSPECTIVE JUROR:

2

MS. KUENDIG:

Hello.

I wanted to follow up with you.

You

3

mentioned that there might be situations where you have

4

negative thoughts or feelings towards someone that files a

5

lawsuit.

What are those situations?
PROSPECTIVE JUROR:

6

I don't know.

I guess,

I mean,

I

7

probably answered several places that just as I've gotten older

8

and older I've become frustrated that there's just so many

9

frivolous lawsuits.

It just seems like a lot of time and money

10

are spent on people who are taking advantage of the system so.

11

If I felt like it was -- for lack of a better word a frivolous

12

lawsuit,

13

the facts.

14

I would probably have a difficult time looking at all
~

MS. KUENDIG:

Can you give us, this is a different

15

question, but an idea of situations that you think where

16

lawsuits are frivolous?

17

PROSPECTIVE JUROR:

Hot coffee spilled on your lap,

18

suing because the coffee was too hot.

19

of many.

20

don't have an answer other than I

21

of -- these lawsuits are getting a little overboard

22

(inaudible).

23

Difficult to answer.

MS. KUENDIG:

I mean that's just one

To be quite honest with you I
just feel there are a lot

You also indicated that you believed

24

that you might have a hard time rendering a fair and impartial

25

verdict.
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1

PROSPECTIVE JUROR:

2

MS. KUENDIG:

That was the question --

And it said are there any matters you

3

believe might make it difficult for you to render a fair and

4

impartial verdict and you said yes.
PROSPECTIVE JUROR:

5
6
7
8

9

that?
MS. KUENDIG:

Yeah, you said it was difficult to

answer since there are so many possible scenarios.
PROSPECTIVE JUROR:

10

don't know.

11

change my answer to no.

12

Yeah, did I put an exclamation on

I guess thinking about it now I

I'm a pretty fair person.

MS. KUENDIG:

Okay.

I guess I would have to

There is a portion of damages.

13

If you find that plaintiff is entitled to damages,

14

different types of damages.

15

quantifiable things like loss of enjoyment of life.

16

that you said that even if the evidence supported it you

17

would -- you could not award money for loss of enjoyment.

18

PROSPECTIVE JUROR:

there are

Some of them are not easily
I notice

I might be able to clarify that.

19

I can see awarding money, but I would probably hesitate to be

20

in favor of awarding a huge amount unless I was satisfied that

21

they -- really truly their life was

22

it and then experienced (inaudible).

23

would think hard about.

(inaudible) previously had
(Inaudible)

so that one I

24

(The transcriber is not being able to hear the

25

prospective juror.)
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1

MS. KUENDIG:

Okay.

You would think hard about it.

2

So I guess in my mind is there

3

hypothetically, was able to after a while resume most of their

4

daily activities, in that scenario would you have a hard time

5

awarding money for loss of enjoyment of life for any period of

6

time?

7
8

PROSPECTIVE JUROR:

if someone, let's just say

No,

I guess I would look at that

as a possibility.

9

MS. KUENDIG:

And you also indicated that there were

10

limits to the amount of money that you would be willing to

11

award a plaintiff.

12

What dollar amounts are sticking out to you?

13

Tell me in your mind what are those limits?

PROSPECTIVE JUROR:
I

I don't have a particular dollar

14

amount.

15

of dollars awarded.

16

or not I would just have a hard time with awards that were

17

totaling that amount.

18

(inaudible}, 10,000,

19

large amounts let me put it that way.

20
21

just have awards where there's millions and millions
Whether they are going to see that money

I couldn't tell you what was too much,
10 million.

MS. KUENDIG:

Great.

I would think twice about

So I guess when you say large

amounts

22

PROSPECTIVE JUROR:

23

MS. KUENDIG:

I'm talking about

Millions.

Okay.

(inaudible}.

Is there -- and then

24

you also indicated there would be a limit to the amount of

25

money you would be willing to award plaintiff against a school
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1

district.
Does the fact that the defendant is a school

2
3

district, do you have any thoughts on your ability to weigh the

4

evidence in the case?
PROSPECTIVE JUROR:

5

Oh,

I would weigh the evidence,

6

but I think, again, whether it was a school district or any

7

public entity,

8

My money goes into any public venue or building or business and

9

obviously they don't have (inaudible) so I would probably, you

I mean, my money goes into the school district.

10

know, that's when I would have a hard time, again, with large

11

amounts, you know.
MS. KUENDIG:

12

Okay.

Let me think about it this way.

13

If you had the same evidence in front of you in a case and the

14

defendant was a school district versus an individual or a

15

private company, with the same evidence is the dollar amount

16

different in your mind?

17

PROSPECTIVE JUROR:

18

MS. KUENDIG:

19

No.

No.

And then more out of curiosity why were

you frustrated and disappointed with your last jury experience?
PROSPECTIVE JUROR:

20

21

No.

can I

It was a negative experience and

just tell you exactly what I felt afterwards?

22

MS. KUENDIG:

Sure.

23

PROSPECTIVE JUROR:

24

gentleman was accused of cooking meth.

25

registered in his name that was abandoned in the parking lot.

It was a drug case.

The

A car that was
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1

We all got a three day lesson in how to cook meth, but we never

2

got any true proof that this gentleman had committed it.

3

our hearts we all knew.

4

room and our hearts knew it that he was guilty, but they

5

totally failed to prove his guilt and so we had to -- I can't

6

remember

7

years ago, but it was -- and I guess that's what it's all

8

about.

9

was guilty and we could not charge him with it.

(inaudible).

In

It was really a struggle in the jury

(Inaudible).

I'm not sure that was ten

They did not prove beyond a reasonable doubt that he

10

MS. KUENDIG:

Well, thank you.

11

PROSPECTIVE JUROR:

12

the jury foreman so that

13

experience.

But it was -- and I was picked as

(inaudible), but it was a bad

14

(The transcriber is having a very very difficult time

15

hearing this particular prospective juror.)

16

MS. KUENDIG:

17

MR. LOTT:

18

THE COURT:

Do you have any questions?

No questions.
Larry,

Thank you.

if you're selected as a juror in

19

this case and you sit and hear the evidence and the evidence

20

convinces you that there was fault by the school district here,

21

will you have any hesitation in awarding a monetary amount of

22

damages that you feel is fair and just to the plaintiff?

23

PROSPECTIVE JUROR:

No,

if it's fair and if the

24

evidence is there and it's fair and just (inaudible).

25

(Inaudible).
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1
GB

THE COURT:

And I want you to put yourself in the

2

shoes of the plaintiff.

If you were the plaintiff and you put

3

on a case and proved that you had actually been injured by the

4

conduct of the school district, do you think it would be fair

5

if the jury reduced your award of damages simply because the

6

school district was the defendant rather than a private

7

corporation?

8

PROSPECTIVE JUROR:

9

THE COURT:

Um, ask the question again.

If you stepped into the shoes of the

10

plaintiff in this case and you put on your case and proved that

11

you had been injured by the conduct of the school district,

12

would it seem fair to you if the jury reduced your damages

13

award that you were entitled to simply because the entity that

14

was going to be paying the damages was a public entity, that it

15

was tax payer money and that it was a school district?

16

that seem fair to you?

17

PROSPECTIVE JUROR:

18

THE COURT:

19

MS. KUENDIG:

20

THE COURT:

21

MS. KUENDIG:

22

PROSPECTIVE JUROR:

23

THE COURT:

24

MS. KUENDIG:

25

THE COURT:

Okay.

Does

No.
Anything else?

No, your Honor.
Okay.
Thank you.
Thanks.

All right.
Yeah,

Pass?

I do pass.

Okay.
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1

MR. LOTT:

2

THE COURT:

Pass.
All right.

Colby,

if you'll have a seat

3

in that chair right there.

There should be a microphone on the

4

chair if you look down right in front of you.

5

you use that microphone so we can record your voice and your

6

answers.

7

Counsel, when you're ready.

8

MS. KUENDIG:

9

PROSPECTIVE JUROR:
MS. KUENDIG:

10

Just make sure

Hello colby.
Hello.

You have indicated that you have pretty

11

strong feelings about lawsuits and the numbers and how costly

12

they are, those types of things?

13

PROSPECTIVE JUROR:

14

MS. KUENDIG:

15

Okay.

Correct.
Can you tell us, you know, a

little bit about why you feel that way?
PROSPECTIVE JUROR:

16

Well,

look at the gasoline cans

17

that the guy suid when he pours it on a fire.

18

fault.

19

the eye and they sue.

20

don't agree with that.

21

MS. KUENDIG:

22

Somebody opened a seven up bottle and it hits him in
I mean everybody is just sue happy.

Okay.

I

Have you held those beliefs for

a long time?

23

PROSPECTIVE JUROR:

24

MS. KUENDIG:

25

That's his

Since being an adult,

I guess.

You have indicated that you would not

be able, despite the evidence, to award money for pain and
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1

suffering or loss of enjoyment of life.
PROSPECTIVE JUROR:

2

3

MS. KUENDIG:

5

PROSPECTIVE JUROR:

6

MS. KUENDIG:
me?

10

I --

Okay.

Maybe not.
Do you want to explain that to

That would be helpful.
PROSPECTIVE JUROR:

8

9

I think I also put

circumstances there.

4

7

Yes.

Is that accurate?

circumstance.

It just depends on the

I mean if somebody cut out your leg or something

I could see it, but you know for other things I can't.
MS. KUENDIG:

11

Okay.

Is there -- so,

for instance,

12

loss of enjoyment of life, is there any period of time where

13

someone's life could be interrupted by an incident that you

14

think is too short to award money for loss and enjoyment of

15

life?

16

17
18

PROSPECTIVE JUROR:
something like that.
MS. KUENDIG:

I don't know how you prove

That for me is very tough to prove.
If there's evidence in the case that's

19

given to you that someone was -- that their life was

20

interrupted even for a short period of time,

21

to award money?

22

23

24
25

PROSPECTIVE JUROR:

Again,

would you be able

it would depend on the

circumstance and the evidence.
MS. KUENDIG:

And you also mentioned that there would

be a limit to the amount of money you would be willing to
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1
2

award?
PROSPECTIVE JUROR:

Back to your original question.

3

I think everybody is sue happy and some of the settlements you

4

see are just outrageous so, yeah, there would be a limit.

5

6

MS. KUENDIG:

Do you have in your mind an idea of

what that limit is?

7

PROSPECTIVE JUROR:

8

MS. KUENDIG:

9
10
11

Okay.

No,

I don't.

Would you, if the evidence

showed that there was an entitlement to damages, would you be
able to award damages for more than just medical bills?
PROSPECTIVE JUROR:

Again, it comes to circumstance.

12

It depends on what the case was, what the circumstances was.

13

would have a hard time doing that.

14

what the circumstance is.

15

MS. KUENDIG:

Okay.

I mean, again, depending on

What about when the defendant is

16

a school district?

17

district on one side of this case

18

Does the fact that there's a school

PROSPECTIVE JUROR:

It makes a big difference because

19

that means if there is a settlement, it's coming out of my

20

pocket because I'm the one that pays for that school district.

21

I

MS. KUENDIG:

Do you feel that with the school

22

district as the defendant that you might not be starting.

23

looking at both sides on an equal basis?

24

PROSPECTIVE JUROR:

25

MS. KUENDIG:

Okay.

Probably, yes.
You also said that there could
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1

be times where you would disregard the law as explained to you

2

by the Court if it conflicted with your own beliefs?

3

PROSPECTIVE JUROR:

4

MS. KUENDIG:

Correct.

So obviously you haven't received all

5

of the jury instructions yet to know what they are or what they

6

aren't.

7

instructions of what the law is, that there is in your mind a

8

possibility that you cannot follow those instructions?

9

Do you feel that if Judge Bates reads you a set of

PROSPECTIVE JUROR:

If I were on the jury, I would

10

follow the judge's orders, but I'd have a hard time going

11

against some of my own beliefs, so yes.

12

MS. KUENDIG:

13

MR. LOTT:

14

THE COURT:

15

PROSPECTIVE JUROR:

16

I think that's all my questions.

Don't have any questions.

Thank you.

Colby, thank you.
You're welcome.

Are you ever

going to give us lunch?

17

THE COURT:

18

Okay.

Not until you start deliberating.

I'm going to strike him for cause.

And

19

actually hold on just a second.

I'll make a record of it.

My

20

biggest concern with Juror No. 32 are his statements that he

21

would have trouble following the instructions as I give them.

22

He put that in his questionnaire.

23

before us seemed somewhat defiant with regard to his own

24

personal beliefs and his feelings towards lawsuits.

25

concerned that even though at the end he said he would follow

His attitude as he sat

And I'm
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1

the instructions, he would have a hard time doing it wherein

2

they contradict with his personal beliefs.
I honestly think that he probably will not follow

3

4

some of my instructions and that's my one X you get.

5

not going to follow my instructions, you're not going to sit on

6

my jury so I struck him for cause.

If you're

Ken, if you'll come have a seat in the chair here up

7

8

front.

There's a microphone you can use so we can pick up your

9

answers.

When I ask the question about whether you could sit

10

for the three days and be able to sit for sort of two to three

11

hours at a time,

12

might be a little bit of trouble for you?

13

I think you raised your hand and said that

PROSPECTIVE JUROR:

Yeah,

it's just I had back

14

surgery a little while ago and sitting -- I have actually a

15

seat at home when I sit that's contoured to my back.

16

makes it -- like tomorrow I can tell I'm going to be a little

17

sore, but it's not anything totally debilitating to do that.

18

THE COURT:

19

sit for long periods of time?

20

Okay.

PROSPECTIVE JUROR:

21

tweak back there.

22

top of my pelvis.

It just

Do you experience pain when you

Yeah.

Well, now I can feel a

Tomorrow it's going to be pain across the

23

THE COURT:

Okay.

24

PROSPECTIVE JUROR:

25

THE COURT:

But --

Is the -- I'm sorry.
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PROSPECTIVE JUROR:

1

Oh,

I

just -- I don't know.

2

Usually when that happens,

I take medication.

3

you can be here and be on medication.

4

questions.

5

THE COURT:

6

PROSPECTIVE JUROR:

7

That was one of my

What kind of medication do you take?
Well, when this happens, it's

Lortab which is a narcotic.
THE COURT:

8
9

I don't know if

home,

Okay.

Is the chair that you have at

is it like a chair support or is it an actual chair?

10

PROSPECTIVE JUROR:

11

THE COURT:

Okay.

It's an actual chair I got.
So it's nothing you could bring

12

here and sit up in the jury box like a back support or stadium

13

chair?

14

PROSPECTIVE JUROR:

15

THE COURT:

16
17

Okay.

No, unfortunately.
All right.

Sorry.

Questions from

counsel?
MS. KUENDIG:

Yes.

Hi, Ken.

Thank you.

You

18

indicated that your son is serving our country and he is being

19

sent to Afghanistan.

20

PROSPECTIVE JUROR:

Yeah, he -- I don't know.

He was

21

in pharmacy school.

It got a little expensive so he and half

22

of his graduating class joined the military.

23

pharmacist now.

24

residency degree so this is -- actually he's in Biloxi,

25

Mississippi and they are sending him either this week or next

And he's a

And so actually he's been back and got his
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1

week, probably this week,

I think,

yeah,

to Afghanistan and

2

that's just the week -- I'm a surgical technologist so I work

3

in the operating room.

4

been over and they said well the hospital is -- you don't get

We have three surgeons there that have

5

(inaudible), but you sort of get a weekly mortar attack.

6

And so I am really nervous you know.

And when

7

there's that question that said can you totally focus on what's

8

going on,

9

actually asked the hospital to put me in for a couple weeks as

I am totally sure that, you know, because I'm -- I've

10

a resource person.

11

doctors during surgery.

12

and help clean up and help wipe everything antiseptically and

13

then help open sterile supplies, but we're not actually there

14

during surgery because I don't think it's fair to the patient

15

to not have my brain like totally there.

16

Normally I'm there standing beside the
Resource people just kind of come in

So I'm not quite sure what criteria you have.

I

17

don't think,

18

my mind would be elsewhere, but I can't say 100 percent that it

19

wouldn't be, yeah.

you know,

MS. KUENDIG:

20

I can't say 100 percent that I would

Okay.

Another question I had for you,

21

Kenneth,

22

things like lost opportunity for wages, mental, physical pain

23

and suffering,

24
25

is you indicated that you could not award money for

loss of enjoyment of life.

PROSPECTIVE JUROR:

Yeah,

that's -- that's another

thing I'm not sure what criteria you could judge that on
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1

because there's -- working at a hospital there's a lot of

2

people that we do palliative care on like for

3

were born that way.

4

Basically it's just kind of like sorry about that, but you know

5

live your life.

6

this person deserves this amount of money because such and such

7

happened.

And they don't get money for that.

So I'm not sure what criteria is used to judge

(Inaudible) experience had an on-the-job injury.

8
9

since they

The

patient left the OR without their dentures and so the nurse

10

called from recovery.

11

there fast so I grabbed the dentures ran out, made a turn and

12

slipped and that's how I wrecked my back.

13

have surgery.

14

30 percent disabled and I could get disability for that, but

15

I'm like it's kind of my fault for running so it's, you know,

16

that's just deal with it.

17

Oh,

I need to get the dentures down

Eventually I had to

Doctors said I'm actually supposedly 12 to

You know that's my personal opinion is I'm not sure.

18

If something happened and you need medical attention, that's

19

something, but I'm not sure about, you know, money for because

20

I hurt.

21

MS. KUENDIG:

Okay.

So if you were instructed that

22

the law provides someone that's entitled to damages to money

23

for those types of things if they have shown you evidence that

24

they had pain and suffering, are you saying that you couldn't

25

just -- you couldn't give money?
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1

PROSPECTIVE JUROR:

Again,

I'd have to see what was

2

going on.

3

I'm not really saying okay if something happens,

4

people money.

5

totally sure myself.

Again,

I can't say I'm 100 percent against it, but

I mean that's not a clear answer, but I'm not

MS. KUENDIG:

6

let's give

Okay.

And lastly, you indicated that

7

there would be times that you would disregard the law given to

8

you by the Court if it conflicted with your own beliefs.

9

then you wrote something in.

10

PROSPECTIVE JUROR:

And

Oh, is that what it actually

11

yeah,

I took it to mean is the law the law the law and you have

12

to follow it no matter what and I think morals, morals kind of

13

trump the law.

14

and I don't care if the law states it's not, you know.

15

there's -- luckily I work in a hospital and we don't do

16

apportions, but if there's something like that I would

17

respectfully say get someone else to be in this procedure,

18

please, because I think it's not -- morally it's wrong.
MS. KUENDIG:

19
20

Medically speaking I think abortion is murder

for you.

Thank you.

Okay.

If

That's all the questions I have

Do you have any questions?

21

MR. LOTT:

I don't have any questions.

22

THE COURT:

23

PROSPECTIVE JUROR:

24

THE COURT:

25

MS. KUENDIG:

Thank you.

Ken, thank you.
Okay.

See you.

Challenge?
Yes, your Honor, on multiple bases.
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1

2

THE COURT:

Okay.

for the back pain and the Lortab.

3

MS. KUENDIG:

4

THE COURT:

5

MR. LOTT:

6
7
8

9

I'm inclined to strike him just

That's right,

the narcotics.

(Inaudible).
(Inaudible) and (inaudible) Lortab

(inaudible).
THE COURT:
cause on that ground.
MR. MIFFLIN:

Yeah,

We'll strike him for

I agree.

We need two more jurors by my count.
I concur.

10

THE COURT:

Okay.

11

PROSPECTIVE JUROR:

12

THE COURT:

13

PROSPECTIVE JUROR:

14

THE COURT:

You're Matthew?
Hi.

How are you today?

Good.

Good.

How are you?

If you'll just use that microphone

15

for all of those answers,

I think the attorneys just have a

16

couple of follow-up questions.

17

PROSPECTIVE JUROR:

18

MS. KUENDIG:

19

PROSPECTIVE JUROR:

Matt.

20

MS. KUENDIG:

tell me why you think enjoyment

21
22

of life feels like

Okay.

Do you prefer Matt or Matthew?

Matt,

(inaudible?)

PROSPECTIVE JUROR:

Well,

it really depends I think

23

on how you define that and how much you're going to award for

24

something like enjoyment of life depending on how much of an

25

impact that is on someone.
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MS. KUENDIG:

1

Going into this trial if you are told

2

before you weigh the evidence that if a plaintiff is entitled

3

to damages, then they are also entitled to damages for loss of

4

enjoyment of life, are you going to be able to follow that

5

instruction without hesitation?
PROSPECTIVE JUROR:

6

Again,

I probably need a little

7

bit more context on what enjoyment of life means.

8

laws around that and how much is being awarded,

9

direction,

I'd follow the

yeah.
THE COURT:

10

If there are

So, Matt, the law provides that when

11

somebody is injured by the wrongful conduct of another person,

12

that they are entitled to collect what we call general damages,

13

that is damages that are not quantifiable.

14

bills or lost wages, but it's damages to account for pain,

15

suffering, emotional distress,

16

with your ability to enjoy your life because of the injury you

17

suffered.

18

It's not medical

you know, basically interference

I guess the question is,

and as a juror you would be

19

the one if you determined that there was fault in this case,

20

you and your other fellow jurors would be the ones to sort of

21

put a number upon that damage,

22

pain and suffering was worth,

23

this case, do you have any reasons moral or other beliefs that

24

would prevent you from awarding,

25

amount to compensate the injured party for their pain and

you know, what you thought the
if you're selected as a juror in

if you find fault,

a fair
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1

suffering?

2

PROSPECTIVE JUROR:

3

THE COURT:

4

PROSPECTIVE JUROR:

5

Okay.

THE COURT:

7

PROSPECTIVE JUROR:

8

THE COURT:

10

I think it was just a context

issue.

6

9

No.

Yeah.
I was unaware of that.

Not everybody knows what it means to

enjoy your life.
MS. KUENDIG:

Yeah,

I know.

11

up on that.

12

the questions that I have, your Honor.
THE COURT:

14

MR. LOTT:

15

THE COURT:

16

MS. KUENDIG:

17

MR. LOTT:

18

THE COURT:

20

just wanted to follow

Thank you for speaking with us.

13

19

I

And that's all

Okay.
I don't have any questions thank you.
Thank you.

Pass?

Pass.

Pass.
Okay.

All right.

Let's see if Nancy is

the magic juror.
So Nancy,

if you'll come have a seat on this front

21

chair here.

22

use so that our recording system picks up your answers.

23

And, Counsel, whenever you're ready.

24

MS. KUENDIG:

25

PROSPECTIVE JUROR:

There should be a microphone on it that you can

Hi Nancy.
Hi.

COURT CERTIFIED DOCUMENT
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

00747

118

1

MS. KUENDIG:

I wanted to talk to you because you

2

have indicated in several questions that you seem to be

3

expressing a concern about your ability to be a fair and

4

impartial juror,

5

summarizing some of your answers.

6

about what thoughts you're having on this subject?

follow the law, and I'm just kind of

7

PROSPECTIVE JUROR:

8

MS. KUENDIG:

9

PROSPECTIVE JUROR:

Can you tell us a little bit

Well, about follow the law?

Yeah.
(Inaudible)

I think that was the

10

question about if it conflicted with your beliefs or something.

11

I wasn't quite sure exactly what you meant by it and so I

12

wanted to comment that I didn't want to disregard the law, but

13

that I would have to stand up for what I believed in.

14

MS. KUENDIG:

just

So if there's a statement of the law

15

that you have a feeling that you just disagree with based on

16

your own beliefs, would you follow your beliefs or would you

17

follow the instruction?

18

PROSPECTIVE JUROR:

I guess it would depend on the

19

full perspective of it, but I would definitely be influenced by

20

my own beliefs, but the law is important.

21

MS. KUENDIG:

Okay.

Thank you.

You also indicated

22

that sometimes you have negative thoughts or feelings towards

23

someone that files a lawsuit and then you wrote in if they just

24

do it for their own benefit.

25

PROSPECTIVE JUROR:

What do you mean by that?
I

just think that sometimes
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1

there's some frivolous lawsuits that people bring about.

2

the other hand, there's some really valid things that happen

3

where definitely things should be done, but I do feel that

4

sometimes they can be -- I don't know how to put it -- filed

5

with their own benefits in mind, that they want someone else to

6

take responsibility for something that they did that it wasn't

7

really that other person's fault.
MS. KUENDIG:

8
9

21.

Okay.

On

I'm going to turn to Question

You indicated that there's a limit to the amount of money

10

that you'd be willing to award a plaintiff regardless of the

11

evidence.

What is that limit?
PROSPECTIVE JUROR:

12

To be perfectly honest with you

13

as I was filling out that survey, there were several

14

questions -- I tend it overthink a lot of those things and

15

being unfamiliar with how much is awarded in lawsuits, and I

16

guess over years you hear about settlements that are made that

17

you think I can't believe that they awarded the person that

18

much money.

19

there should be limited,

20

on what someone is awarded, but I don't really know,

21

what that amount would be, but as I read that question,

22

mind I

23

people are awarded when they are filing a lawsuit.

24
25

And when it just said do you know, do you think
I think well there should be a limit
you know,
in my

just thought there should be some kind of a limit that

MS. KUENDIG:

But if the evidence is presented to

you, would you limit the amount of money you'd be willing to
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1

award despite the evidence that was presented?
PROSPECTIVE JUROR:

2

If there was evidence that the

3

person needed to have that and was awarded that won that

4

lawsuit, then of course they should be awarded what -- like I

5

say,

I have no idea what range that

6

MS. KUENDIG:

Yeah.

7

PROSPECTIVE JUROR:

amount is so I don't know

8

what -- I

9

awarded that it's just in my mind it just seems like a whole

10

just think some things that you hear about being

lot of money that's awarded to people in lawsuits.
MS. KUENDIG:

11

Okay.

Does your -- does the fact that

12

the defendant in this case is the school district, do you have

13

any feelings about that?
PROSPECTIVE JUROR:

14

~

If they are negligent,

not just

15

that it would be a school district, but in any situation if

16

they were negligent,

17

there.

18

have a lot of friends that do still and I probably could be a

19

little partial honestly for the school district

20

have a lot of things I think they are careful with

21

I guess.

22

(Inaudible)

I don't know,
education

it might have some influence

(inaudible)

taught school.

I

(inaudible)

See, as I sit here and think about it,

(inaudible)

I think I

23

could be impartial, but when you ask me directly,

24

I guess I do have some feelings about school districts.

25

it's a big organization and maybe the people would be taken

I don't know.
I mean
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1

advantage of.

2

(The transcriber is having a very difficult time

3

understanding this prospective juror.)

4

MS. KUENDIG:

So coming into this case if you

5

were to sit as a juror, do you feel that you would be giving

6

the plaintiff and the school district sort of equal weight,

7

equal benefit of the doubt or do you think you would have a

8

bias towards the school district?
PROSPECTIVE JUROR:

9

~

Okay.

It would depend on the

10

circumstances, what has happened.

11

about what has happened it's hard to say, but I guess that

12

could be a possibility of that honestly because we're all

13

(inaudible) .

14

MR. LOTT:

15

THE COURT:

Without knowing anything

I don't have any questions.

Thank you.

Nancy, many of us have very strong

16

feelings about some subjects in the law,

17

know,

18

taxes,

19

This case does not involve any of those subjects.

20

a claim of negligence,

21

district was negligent in the way it maintained its property.

22

And it involves a claim by the school district that it was not

23

negligent and that Mr. Gaston was negligent in the way he

24

behaved around the property.

25

subjects such as,

you

abortion or marriage or immigration or police conduct,
things like that.

We feel very passionate about them.
It involves

a claim by Mr. Gaston that the school

Do you have any strong feelings about any of those
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1

subjects that would prevent you,

2

juror,

3

you instructions on what the law is and how to apply the facts

4

to it, but what I'm wondering is do you have any feelings that

5

are so strong on any of those subjects that you would not be

6

able to follow my instructions?

if you were selected as a

from just being fair with this case?

PROSPECTIVE JUROR:

7

I'm going to give

I think I would be able to follow

8

your instructions, but -- just as an overview of very few facts

9

in the case I sort of already lean to the fact that things

10

happen and it's nobody's fault.

11

fault.

12

following your directions and the law and stuff like that.

13

if the evidence is presented, then I think I could award that

14

fairly,

15

feel about these laws and stuff,

16

about -- unless there's something that is really negligent

17

like,

18

negligence at a restaurant or something, but if it's like

19

property, be careful and watch what you're doing or I don't

20

know.

21

(Inaudible} might not see it quite as clearly as I should.

22

I don't know.

And sometimes it's your own

I don't think I'd have a problem

but I don't know (inaudible)

you know,

And

in the context of how you

I probably feel stronger

if you are somewhere and there's real

It's hard for me to explain sometimes

THE COURT:

Okay.

(inaudible}.

If you were injured on school

23

grounds through no fault of your own, would you want somebody

24

like you to sit on the jury and decide the case?

25

PROSPECTIVE JUROR:

To be honest I probably wouldn't
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1

file a suit.

I would feel responsible that I did it.

2

THE COURT:

Okay.

Thank you.

3

PROSPECTIVE JUROR:

You know for something like that

4

I don't think I would blame somebody else.

5

know,

6

was maimed for life and it was something that was really

7

negligent or something, but if I was on the school property and

8

hurt myself or something,

9

would have been different, but I should have been more careful.

10

Unless it was, you

something really major that I had some, you know,

I think, you know,

if I

I would wish it

I don't know.

11

I think sometimes you need to take responsibility for

12

what happens to you because you could be anywhere, even if

13

you're somewhere, then you think hey maybe I can sue these

14

people.

I don't know.

Maybe I'm --

15

THE COURT:

16

PROSPECTIVE JUROR:

17

Okay.

Thank you.
(Inaudible) as I sit here and

talk.

18

THE COURT:

19

MR. MIFFLIN:

20

THE COURT:

21

MR. LOTT:

22

THE COURT:

Any other questions from counsel?
No.
Mr. Lott?
No.
Okay.

What do you do with that?

23

want to make your record?

24

of -- why don't you come in and sit down.

25

one.

Yeah,

Do you

Debbie, actually let's take care

come on and sit down,

We'll handle this

Debbie.
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1

All right.

If you'll use that microphone so we

2

record your voice and the attorneys have a couple follow-up

3

questions.

4

MS. KUENDIG:

5

PROSPECTIVE JUROR:

6

MS. KUENDIG:

7

PROSPECTIVE JUROR:

8

MS. KUENDIG:

Hi Debbie.
Hi.

I have a few questions for you.
Okay.

You indicated that your father was a

9

tough World War II navy man?

10

PROSPECTIVE JUROR:

11

MS. KUENDIG:

That's correct.

Tell me about how that upbringing makes

12

you feel about whether or not you could award money for mental

13

or physical pain and suffering?
PROSPECTIVE JUROR:

14

My father is a good man,

let me just put that on the record.

first of

15

all,

16

were raised in a little bit of a military-type of an atmosphere

17

meaning that our beds were always made in the morning and we

18

were always expected to be a little tough like the military is.

19

And when I was in high school, we lived in Alpine and

20

I fell on a fence,

21

cry.

22

we did.

23

all seven of us are today.

Don't cry.

Second of all, we

cut myself rather severely and he said don't
And so we just toughed it out.

Every one of us.

24

MS. KUENDIG:

25

taught to tough it out

That's what

And so that's a little bit about how

Okay.

Does that -- because you were
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1

PROSPECTIVE JUROR:

2

MS. KUENDIG:

Uh-huh.

-- would that make it hard for you

3

or let me phrase it this way.

4

absolutely not be able to award money to somebody for pain and

5

suffering if the evidence demonstrated that there had been pain

6

and suffering?
PROSPECTIVE JUROR:

7

Do you feel that you would

If the evidence according to the

8

law demonstrated that,

9

but at almost 60 years old I'm a little set in my ways.

I would be able to have an open mind,

10

the way I was raised.

11

just how we were raised.

12

bit like that too though he's not in the military.

13

answer your question?

14

It's

And so I'm very conservative and it's

MS. KUENDIG:

And I married a man who was a little

It did.

Thank you.

Did that

So kind of along

15

those same lines you indicated that there would be a limit to

16

the amount of money that you would be willing to award

17

regardless of the evidence?

18

PROSPECTIVE JUROR:

19

MS. KUENDIG:

Uh-huh.

So just on pain and suffering is there

20

a limit in your mind regardless of the evidence as to what you

21

could not award more than X amount of dollars for pain and

22

suffering?
PROSPECTIVE JUROR:

23

Well,

one issue is the pain and

24

suffering.

25

wonderful things and it's been filled with very hard things and

Like I said,

this life has been filled with
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1

in those hard things our families just toughed it out.

2

far as pain and suffering, we were just taught that when you

3

were ill, you went into your room and when you were finished,

4

you came out.

5

would be a little bit of an influence for me as far as finances

6

go and as far as a cap on money.

7

have to be honest.

8

to that.

10

And so as far as pain and suffering, yes, there

I would say yes I would -- I

I would be very conservative when it comes

MS. KUENDIG:

9

So as

Do you feel that in being conservative

that that would impact your ability to be fair and impartial?
PROSPECTIVE JUROR:

11

I don't think it would.

I've

12

lived ten years overseas and I know what a wonderful country

13

the United States is and I believe in being fair and impartial

14

and hearing all of the evidence, but there is that side of our

15

family that everyone kind of lives by.
MS. KUENDIG:

16

Okay.

What about

does the fact that

17

the defendant in this case, that they were a school district,

18

does that cause you any concern about your ability to be fair

19

and impartial?

20

PROSPECTIVE JUROR:

21

MS. KUENDIG:

22

it does not.

I think I have asked you all of my

questions.

23

MR. LOTT:

24

THE COURT:

25

No,

I don't have any questions.
Debbie,

Thank you.

if you're selected as a

juror in

this trial, towards the end of the trial I'm going to instruct
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1

you that if the jury finds fault in this case,

2

entitles the plaintiff to certain kinds of damages including

3

compensation for what we call pain and suffering, general

4

damages.
Knowing that and that a person is entitled to those

5
6

damages under the law,

7

want yourself sitting on the jury?

if you were the plaintiff,

PROSPECTIVE JUROR:

8
9

would you

If it's under the law,

I would

follow the law.

10

THE COURT:

11

PROSPECTIVE JUROR:

12

THE COURT:

13

PROSPECTIVE JUROR:

14

THE COURT:

15

MS. KUENDIG:

16

THE COURT:

17

that the law

Okay.
Does that answer the question?

It's the American way.

Okay.

It is.
Yes.

Thank you.

Thank you so much.
Okay.

Let's go back to Nancy.

Do you

want to make your record?
MS. KUENDIG:

18

Yes.

Let me find my notes.

Okay.

So

19

Nancy Kinder,

Juror No. 36, your Honor, we would move for

20

cause.

21

districts she made it very clear over and over again and even

22

more so after your Honor was questioning her that she would not

23

see these parties on an even basis,

24

deference to the school district,

25

case with preconceived biases that would not give my client a

Being a teacher for a long time and working for school

that she would give

that she would come to this
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1

fair trial.

2

THE COURT:

3

MS. KUENDIG:

4

Okay.
Also,

there's a concern that she would

disregard the law.

5

MR. LOTT:

6

THE COURT:

I don't have an objection.
Okay.

I'm going to strike her for cause.

7

I am concerned too.

8

description of the case,

9

disregard my instructions and sort of go her own way so I'll

10

Even after I gave her a very generic brief

strike her for cause.

And what about Juror No. 37?

MS. KUENDIG:

11

she still told me she was inclined to

Your Honor,

I'd also move to strike Ms.

12

Christiansen for cause.

She just kept going back over and over

13

to the fact that her upbringing would make it difficult for her

14

to see why someone necessarily would be entitled to damages for

15

pain and suffering.

16

the law, but in her mind she said that there were limits to,

17

you know,

18

suffering,

19

ever award for something like that so I think that you know.

20

She mentioned her age.

I understand that she did say she'd follow

if the law says someone is entitled to pain and
there would be a limit of what,

21

THE COURT:

22

MS. KUENDIG:

you know,

she could

Is it your argument there are no limits?
No, but the question is arbitrary

23

limit.

So she seemed to say that regardless of the evidence

24

there would be a limit to the amount she would ever feel

25

comfortable awarding on something like pain and suffering.
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1

that's where the cause issue comes up.

2

THE COURT:

3

MR. LOTT:

Okay.
She did say she would be conservative, but

4

she said also that she would be fair and impartial and when the

5

Court asked her about following instructions,

6

would.

7

on the jury pool.

8

9

she said that she

I think we're entitled to have some conservative people

THE COURT:
than Juror No. 36.

She seems a little differently situated
Juror No. 36 just waffled and waffled and

10

waffled and sort of just kept waffling on the side of being

11

unable to award somebody damages for injury that was not caused

12

by their fault.

13

Juror No. 37,

14

Ms. Christiansen, on the other hand,

I guess

I don't have those same concerns.

She was very affirmative in the fact that she would

15

follow the law.

16

taught you to,

17

it, but that strikes me more as just sort of being responsible

18

for your actions.

19

really been negligent,

20

I'm going to deny the challenge for cause with Juror No. 37.

21
22

Yes,

she was raised in a way that kind of

you know, bite down on the stick and get through

I think if she found the school district had

And I think,

that she would hold them accountable so

correct me if I am wrong,

I think we've

got 17 jurors.

23

MR. LOTT:

24

THE COURT:

25

MR. LOTT:

Now,

are we going to have an alternate or?

That gives us an alternate, doesn't it?
Does it?
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1

THE COURT:

2

alternative is nine.

3

MR. LOTT:

4

THE COURT:

Yeah,

You each get four peremptories.
Okay.
That's 17 jurors.

5

miscounting anyone?

6

MR. LOTT:

7

MR. MIFFLIN:

8

THE COURT:

9

need that, okay?

No, you're not miscounting, your Honor.
I just want you to tell me I'm right.

All right.

the jury back in here.

11

peremptories.

12

for lunch.

14

I think we can -- am I

No.

10

Then let's do this.

I

Let's get

I'll let you exercise your

We'll seat the jury and then we'll take a break

MR. LOTT:

13

so if we have eight jurors plus an

Can we consult for just a couple of

minutes before?
THE COURT:

15

Absolutely.

Why don't we take a five

16

minute recess and you can talk about your peremptories.

17

we've got 17 so we don't need to bring anymore in.

18

to take a five minute recess to look and consult and then we'll

19

bring them back in.

20

THE BAILIFF:

21

THE COURT:

22

(Recess was taken.)

23

THE COURT:

Shane,

We're going

Okay.
Okay.

All right.

We're back on the record.

24

Counsel and the parties are present.

25

back in.

Let's bring the jury pool
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1

MS. KUENDIG:

2

THE COURT:

3

4

spoke too quick.

Your Honor,
Wait.

could we address something?

We have a matter.

All right.

I

Ms. Kuendig.

MS. KUENDIG:

Thank you, your Honor.

We want to

5

address something for the record here.

The comments to Utah

6

Rule of Civil Procedure 47 dealing with -- or I'm sorry, not

7

the comments, but the advisory notes talk about the process of

8

voir dire and striking jurors for cause.

9

determining challenges for cause the task of the judge is to

And it says,

In

10

find the proper balance.

11

jury from a too small venire panel or to seat a jury as quickly

12

as possible.

13

"right answer" from or to quote "rehabilitate" a juror.

14

judge should accept honest answers to understood questions and

15

based on that evidence make the sometimes difficult decision to

16

seat only those jurors the judge is convinced will act fairly

17

and impartially.

18
19

So I

It is not the judge's duty to seat a

It is not the judge's duty to extract the quote
The

just wanted to renew for the record that we --

some of our challenges for cause in this matter, your Honor.

20

THE COURT:

21

MS. KUENDIG:

Okay.
For instance, No. 24,

your Honor denied

22

the motion for cause because -- and I don't want to put words

23

in your mouth, but my recollection was that you felt that the

24

circumstances where this gentleman works is much different

25

despite the fact that we're dealing with a very similar cable
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1

and set up.

2

dangerous area.

And you said that in his instance it is actually a

And so here it raises the concern that if -- where

3

4

this gentleman works is truly a dangerous area and it's deemed

5

to be a safe solution there, that he is coming into this case

6

with significant biases and experience and could render a

7

prejudicial verdict and possibly taint the jury pool.
In addition, he talked about -- he is another one

8

9

that talked and said that there could be limits to what he

10

would award and so we believe that -- well,

11

Honor asked him questions that rehabilitated him, but jurors

12

don't have the ability to self authenticate.

13

to say yes we'd be fair and impartial but yet answer other

14

questions, you know,

15

motion for cause.

16

I understand your

We don't just get

to the contrary and so I would renew that

I would also renew No. 19, Katie Redd.

She is a

17

teacher.

She talked about in no unequivocal terms that there

18

are amounts of money that should not be awarded,

19

more comfortable with just the costs of medical bills.

20

said that awards against a school district,

21

tough thing because there wasn't enough money in the

22

classrooms.

23

in the classrooms, we believe that she has expressed enough to

24

cause the Court concern as to her ability to be fair and

25

impartial when the defendant is the school district.

that she was
She

that that was a

And as a teacher saying there's not enough money
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1

And then last but not least, your Honor,

Debbie

2

Christiansen who is No. 37,

she made it very clear that she's

3

60 years old and has felt that people should just tough it out

4

like her daddy taught her her whole life.

5

whole family does.

6

sort of authenticated and said I can be fair and impartial, you

7

know,

8

And so we would ask that the Court consider,

9

motions to challenge these potential jurors for cause.

And that even though she went,

60 years of upbringing,

10

And that's what her

THE COURT:

again,

self

that's pretty substantial bias.
reconsider these

You realize we're not having a trial

11

today if I grant those or you waive your eight panel jury or

12

you waive your peremptories?

13

MS. KUENDIG:

14

THE COURT:

15

MS. KUENDIG:

Yes,

your Honor.

I'm aware.

Okay.
I am aware unfortunately,

but I also

16

have to be cautious of the fact that my client deserves a fair

17

trial.

18

THE COURT:

Okay.

19

MS. KUENDIG:

20

THE COURT:

21

MR. LOTT:

Thank you.
Mr. Lott.

It's not my impression that the Court has

22

attempted to rehabilitate any of the potential jurors.

23

it has appeared to me that the Court has clarified some issues

24

including definitions of preponderance of the evidence, et

25

cetera.

I think the questions,

in fact,

Rather

that plaintiff's
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1

counsel has been asking about no limits to damages is in itself

2

a little bit misleading.

3

think from the questioning that's been done and the follow-ups

4

that have taken place, there's been an attempt to make that

5

clear.

6

The issue is arbitrary limits.

Potential Juror No. 24,

7

they use a chain,

8

disqualify a potential juror.

9

is a teacher,

And I

the fact that he works or

I don't think that alone is sufficient to

again,

No. 19, the fact that Miss Redd

I don't think is the basis for

10

disqualification for cause.

11

fact that she has expressed her views, her own self analysis in

12

view of being conservative is not grounds for dismissal of a

13

potential juror for cause particularly where she said that she

14

would be fair and impartial.

15

THE COURT:

Okay.

And potential Juror No. 37, the

Thank you.
Thank you.

All right.

I have had

16

to do a little bit of rehabilitation of this jury.

Part of it

17

is because a couple of the questions that were answered were

18

not worded terribly great.

19

substantial questions to what the joy of life,

20

somebody of the loss of enjoyment of life.

21

specific question.

22

has been put to has had a question about it and has not

23

understood exactly what it meant.

24

them a little bit just to help them understand exactly what the

25

question is getting at.

Most of the jurors have had
the depriving

That was not a very

And almost every juror that that question

So I've had to rehabilitate
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Similarly with the questions about damages which has

1

vb

~

l9

2

come up constantly,

I've had to take some time to explain to

3

them what it means to follow the law and what the law provides

4

with respect to damages.

5

both certainly entitled to a fair jury.

6

have adequately balanced that here.

7

table some bias,

8

jurors that you've challenged, once again, the reason I've kept

9

them on is because all of them in observing their demeanor and

The plaintiff and the defendant are
I think I have -- we

Everyone brings to the

some prejudice, and the reason the three

10

observing the way they answered the questions,

I have felt that

11

they were being honest and accurate in their statements that

12

they would follow the law.

13

able to put aside the biases they bring to the table.

14

There are jurors I have stricken.

And I believe that they will be

For example,

one

15

of them was Mr. Colby or Juror No. 32 where it was very clear

16

to me that he was not going to be able to put those aside.

17

Juror 36,

18

aside.

19

the correct balance under Rule 47 so the challenges and the

20

denials to those challenges will stand as they are.

additionally,

We've struck a balance here and I think we've struck

21

MS. KUENDIG:

22

THE COURT:

23

MR. MIFFLIN:

24

THE COURT:

25

I didn't feel like she could put those

Thank you,

your Honor.

Okay.
Can we switch around or not?
They are going to be right there so if

you want to be able to look at them while you exercise your
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1

preemptory challenges, you should stay right there.

2

(Someone, the transcribe does not who, mentioned

3

something that I couldn't understand about lunch.)

4

MS. KUENDIG:

5

THE COURT:

Thank you.
Please rise.

All right.

Ladies and

6

gentlemen of the jury pool, thank you for your appearance.

7

appreciate your coming here this morning.

8

waiting around.

9

wasted.

10

We

We appreciate you

Please know that your time has not been

This has been a very important exercise to ensure that

the dispute that is here in this courtroom is decided fairly.
What we are going to do now is the parties are going

11
12

to exercise what are called preemptory challenges.

Preemptory

13

challenges are essentially a challenge that a party can make to

14

a juror for any reason or for no reason.

15

gives the parties a little bit of input on who sits on their

16

jury.

17

that the people who sit in this pool are not biased or

18

prejudiced or anything like that, but now is the opportunity

19

for the parties to simply kind of shape the jury a little bit

20

the way they want and so they may -- I've given them a list and

21

they are passing it back and forth and it has everybody's names

22

on it, and they may strike you because they don't like the

23

shirt you wore or they don't like what your spouse does for a

24

living or they don't like what magazine you read and they are

25

all kinds of interesting strategies that go into.

It's something that

We've asked you a lot of questions to try to make sure
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1

If you go to a lawyer's conference,

they'll have

2

topics on jury selection and there are all kinds of interesting

3

strategies that go into, you know, picking the right jury for

4

your case.

5

strategies as they use them to work here to try to select a

6

jury that they think will sort of view their case fairly and

7

give them the fairest shake possible.

8

9

So the parties now are sort of putting those

The one really hard fast rule in this process of
exercising preemptory challenges is that the parties cannot

10

strike you for an improper purpose.

11

you because of your ethnicity, because of your gender, because

12

of your religion or some other protected class that we have in

13

our society.

14

party had improperly stricken you from the jury for one of

15

those reasons,

16

to jury service and allow you to serve on the jury.

17

That is they cannot strike

And if I were to make a determination that a

then the remedy would be for me to restore you

The basis for that ruling actually has some

18

interesting roots.

19

States and as members of our community actually have a right to

20

serve on this jury and be free from discrimination in how you

21

serve and how you were chosen to sit on this jury.

22

only an obligation to come here to court and to sit here and be

23

subject to these questions and then possibly sit on this jury

24

and decide this case, but it's also a right that you have to be

25

involved in this process in a way that is not discriminatory.

It's that you as a citizen of the United

So it's not
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1

There was actually a case handed down from the United

2

States Supreme Court this year in which the Court overturned a

3

murder conviction that was almost three decades old because the

4

Court determined that the prosecution -- this case happened

5

I think it was back east somewhere, maybe in the south, but the

6

prosecution had exercised their preemptory challenges in a

7

discriminatory manner.
Now,

8

9

it is a very great and weighty thing to turn

over a conviction of that sort that is that old for no other

10

reason other than one of the parties exercised their preemptory

11

challenges in a discriminatory way, but I think it highlights

12

the importance that the law places and that our courts place on

13

people that come into the Court being treated fairly,

14

you're a party,

15

that when you come into this court,

16

we're going to look past the color of your skin and we're going

17

to look pat your gender and we're going to look past other

18

protected classified attributes and we are going to give you a

19

fair shake and let you serve and testify and have your case

20

heard without respect to who you are.

21

equally.

22

a 30-year-old murder conviction where that rule has been found

23

to be violated.

24

25

an attorney, a witness or a

whether

juror, we guarantee

we're going to look at you,

We see everybody

And that's so important that the courts will overturn

So we will have a moment here as they finish using
their preemptory challenges and then at that point we hopefully
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1

will have our jury picked and those of you who are selected

2

we're going to ask you to stick around for the next two and a

3

half days and those of you who aren't, we'll let you go home.

4

Does anybody have any questions about this process?

5

I can't promise that I can answer them, but if you do,

6

try.

7

PROSPECTIVE JUROR:

I'll

I don't know what the designated

8

number of jurors you're choosing, but does -- I don't know who

9

starts out and they say okay I want these eight people over

10

there.

11

It goes to the other side and they say no.
THE COURT:

It sort of depends on the attorney.

12

There's a bit of that.

When I was practicing,

13

kind of knew who I liked and who I wanted and who I kind of

14

wanted to keep off and then it's sort of a game because,

15

know,

16

bit of a -- it's actually an interesting mental exercise to do

17

that, but everybody does it a little bit differently so.

the other side strikes one,

I found that I

you strike one,

18

Will the parties approach, please?

19

Okay.

you

it's always a

Counsel approach.

I've highlighted the ones that look like are

20

left and (inaudible)

21

side have a challenge to the manner in which the other side

22

exercised its preemptory strikes?

strikes.

23

MS. KUENDIG:

24

MR. LOTT:

25

THE COURT:

No,

First question.

Does either

sir.

No.
Okay.

Is that the jury that you have
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1

selected?

And do you pass that jury for cause?

2

MR. LOTT:

3

THE COURT:

4

you've already made?

Yes.
Subject to obviously to the challenges

5

MR. MIFFLIN:

Yep.

6

MS. KUENDIG:

Yes, sir.

7

THE COURT:

All right.

Thank you.

Okay.

I'm going

8

to have the clerk read off the names of the jurors from that

9

list who have been selected.

10

will please stand and remain standing.
THE CLERK:

11
12

apologize.

13

John Stover.

14

Matthew Hammond.

And if I butcher your name,

Lindsay Godsey.
Kyle Backman.

Lance Lindberg.
Gary Taylor.

I sincerely

Kyle Rutledge.

Larry Lutton.

Debbie Christensen.

THE COURT:

15

16

If your name is called, if you

Okay.

Counsel, is this the jury you've

selected?

17

MS. KUENDIG:

Yes.

18

MR. LOTT:

19

(Further proceedings were not transcribed as per

20

transcript order from Counsel.)

Yes.

21
22

23
24
25
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